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The Treaty establishing the European Atomic Energy Community (hereinafter
'the Euratom Treaty' or 'the Treaty') was signed by the representatives of six
states on 25§ March 1957 in Rome." Pursuant to its Article 224, the Treaty entered
into force on the first day of the month following the deposit of the instrument
of ratification of the final signatory state, i.e. on 1 January 1958. During the 1950s
and 1960s, the establishment of Euratom triggered significant interest within
scientific literature.> During this time, Euratom became the subject of several
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academic theses which were successfully defended at various universities.> In
addition, the Brussels-based 'Lzbrairie encyclopédique’ published the first
commentary on the provisions of the Treaty.* This widespread attention to
Euratom clearly reflected the atmosphere of 'nuclear euphoria', which
supported nuclear energy as of the way forward for future economic
development.’

However, later political and economic developments® caused academic interest
in the Euratom Treaty to wane. During the 1970s, it became clear that Euratom
would not be implemented in the way the Treaty had foreseen, a fact described
by some authors as the 'final crisis of Euratom'’ In the following decades,
Euratom received only occasional academic attention. In particular, it was the
'"Euratom Treaty's notorious resistance to change'® which became the object of
academic interest.” The literature thus reflected the fact that the Euratom
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Treaty had not undergone any substantial modification since its adoption
(having even managed to evade the amendments provided by the Lisbon Treaty
later on).™ In this respect, the Euratom Treaty was referred to as being 'like a
Chinese girl-child, exposed after birth because the parents did not want it to
live')* 'a dormant serpent',” 'an outsider',” 'a chameleon',* 'an invisible
creature', or even said to be ‘'already forgotten a decade after its

establishment'.’

The 60™ anniversary of the Euratom Treaty provided a good opportunity to
revisit this community and its peculiar legal order. This opportunity was taken
by Anna Sédersten, who published her book Euratom at the Crossroads based on
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her PhD thesis.”” At the start of her book (p. 1), she correctly states that Euratom
remains a kind of terra incognita for the majority of the recent scholarship on
European Union (EU) law. The goal of her study, to identify the legal
implications of the continued separate existence of Euratom within the EU, is
ambitious.

Several other studies have recently addressed this issue from a number of
perspectives. Rasa Ptasekaite has dealt with mutual relations between the EU
and Euratom from the point of view of the three founding treaties (the Treaty
on European Union, the Treaty on Functioning of the European Union and the
Euratom Treaty).” In her 2016 book, Ilina Cenevska addressed Euratom issues
mainly from the perspective of environmental law.” And very recently, Pamela
M. Barnes published an outstanding monograph on nuclear energy in the EU
from a policy perspective.’® In this context, S6dersten's book represents the first
attempt to comprehensively address the legal issues arising from the existence
of the Euratom Treaty since Jaroslav G. Polach's Euratom: Its Background, Issues
and Economic Implications of 1964.” In contrast to Polach's study, Sédersten's
main focus is the legal framework of Euratom, rather than the economic or

political issues.

Following a historical introduction (pp. 12-30), the book is divided into two
parts, 'Structural issues' and 'Substantive issues'. They may be read
independently. The first part, containing a more theoretical discussion, will

17 The dissertation was written under supervision of Professor Marise Cremona and
successfully defended at the European University Institute, Department of Law in
2014.
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perhaps be more interesting for scholars of EU law and, in general, for those
interested in questions of the mutual relations between the EU and Euratom.
The second part may be more interesting to practitioners, as it provides an
outstanding (and often detailed) overview of existing Euratom policies and
corresponding legislation. However, only together do the two parts provide a
complete picture of the implications of the separate legal order established
under the Euratom Treaty.

The section on structural issues deals with the architecture of the Euratom
Treaty (pp. 31-56) and with the relations between this Treaty and primary EU law
(pp- 57-84). Sodersten thus provides a valuable introduction for any reader
familiar with EU law seeking clarification of the mutual relations between the
two existing communities (i.e. the EU and Euratom). In this respect, she
correctly points to the 'different ethos' of the two treaties, stating that 'while the
European Economic Community was initially predominantly functional, the EU
is now predominantly (or at least increasingly) humanist. Euratom has not
undergone the same evolution' (pp. 66-68).> In this respect, two potential
interpretations of the mutual relations between the Euratom Treaty and primary
EU law are discussed. On the one hand, one can use a strict interpretation, which
provides for a 'fixed boundary' between the respective treaties, thus
understanding the Euratom Treaty as 'a lex specialis as a whole and 7n abstracto' (p.
53). This interpretation was previously developed in more detail by Thomas F.
Cusack.” Cusack argued that because of the fundamental difference of approach
and philosophy of the treaties, it would be wrong to see this relationship as a
dichotomy of Jex specialis and lex generalis. This interpretation would lead to the

2 However, there had in fact been a 'different ethos' in the two treaties from the very
beginning. While the Treaty establishing the European Economic Community aimed
primarily to create a common market, the Euratom Treaty's purpose was the
promotion of the speedy development of nuclear industry. This divergence of goals was
reflected in the contemporary legal scholarship. See e.g. Ulrich Meyer-Cording,
'Europa und der Euratomvertrag' in Europa Union Deutschland (ed), Ewuratom:
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conclusion that matters not being addressed by the Euratom Treaty remain in
the competence of the member states. On the other hand, there has been
another contrasting interpretation, arguing in favour of the subsidiary
application of provisions of EU primary law. Sédersten follows this latter
interpretation, supported by both theoretical arguments and the case law of the
Court of Justice. The author presents a general outline of this issue in the
'structural issues' section (pp. 50-55), while the topical issues of subsidiary
application of EU primary law are discussed under 'substantive issues', in
particular with regard to competition law (pp. 128-130), state aid (pp. 131-140),
and nuclear export controls (pp. 211-216).

Legal issues arising from Euratom membership are also discussed (pp. 78-80), in
particular with respect to potential withdrawal from this community. Here, the
author clearly, and to my mind correctly, argues that separate membership of just
one community (either the EU or Euratom) would be — from a strict legal point
of view — possible. In the light of the current Brexit debate, this issue is very
topical. Here, Sodersten builds upon her earlier work on this topic.** She argues
against the recent statements made by the UK government that Brexit from
Euratom is a necessary corollary of Article 50 TEU (p. 78). In this respect, she
claims that reference to this provision, as provided in the Euratom Treaty
(Article 106a),” merely implies the existence of a possibility for a separate
'withdrawal from Euratom', rather than a necessity to withdraw from both

24 Anna Sodersten, 'Brexit, Euratom and Nuclear Proliferation' (2016) 98 Nuclear Law
Bulletin 47.

3 (1) Article 7, Articles 13 to 19, Article 48(2) to (5), and Articles 49 and 50 of the Treaty
on European Union, and Article 15, Articles 223 to 236, Articles 237 to 244, Article 245,
Acrticles 246 to 270, Article 272, 273 and 274, Articles 277 to 281, Articles 285 to 304,
Articles 310 to 320, Articles 322 to 325 and Articles 336, 342 and 344 of the Treaty on the
Functioning of the European Union, and the Protocol on Transitional Provisions, shall
apply to this Treaty.

(2) Within the framework of this Treaty, the references to the Union, to the "Treaty on
European Union', to the "Treaty on the Functioning of the European Union' or to the
"Treaties' in the provisions referred to in paragraph 1 and those in the protocols
annexed both to those Treaties and to this Treaty shall be taken, respectively, as
references to the European Atomic Energy Community and to this Treaty.
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communities at once (p. 80). At the same time, she also correctly states that
'although legally possible, partial membership would likely create some practical
difficulties because Euratom and the EU share the same institutions' (p. 80). In
this context, the author pays further attention to the issues of the UK's
withdrawal from Euratom in the chapters addressing nuclear non-proliferation
(pp. 210-211). However, the UK's withdrawal from Euratom will clearly have
much wider consequences than presented here and will also touch upon some
other areas, such as nuclear research, supply policy, and nuclear common
market.?

Among the 'substantive issues' discussed, Sodersten deals with the material
issues of particular policies, as executed under the Euratom Treaty. Euratom was
established with the aim to promote the speedy development of nuclear
industries. The author analyses supply policy (pp. 93-100), as well as the policies
of exclusive ownership (pp. 100-102), investments (pp. 102-106) and nuclear
research (pp. 107-113). Furthermore, she considers the provisions of the Euratom
Treaty dealing with the nuclear common market, questioning both their
effectiveness (127-128) and their relation to the rules of competition law (pp. 128-
131). Finally, she looks at the issues of radiation protection (pp. 141-168) and
nuclear safety (pp. 169-196), which had originally played only a marginal role
within the Euratom competencies.

The fact that these measures, which primarily aim to protect human health and
the environment, have recently played an increasing role in Euratom's legislation
somewhat undermines the suggestion discussed above that the Euratom
Community is more 'functional' than 'humanistic'. The amount of space the
author devotes to dealing with various pieces of legislation protecting both
society and the environment from potential dangers demonstrates, in my
opinion, that there has been a considerable shift in the 'ethos' of Euratom toward

26 The topic was recently addressed by Stephen Tromans and Ian Truman in their speech

'Existing Euratom', given at the 'Nuclear Inter Jura 2018' in Abu Dhabi, UAE. The
presentation is available at <https://inlazo18uae.com/congress-papers/>.
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a more 'humanistic' community in recent decades.” This conclusion is also
supported by the discussions on a prospective strengthening of the nuclear third
party liability regime under the umbrella of the Euratom Treaty.?® Moreover, the
fact that Euratom has, at last with regard to certain policies, been considered a
source of inspiration for other regions may also lead to a more positive evaluation
of this Community.*

Euratom also possesses certain important external competencies. Sédersten
does not deal with these in a specific chapter of her book, but rather addresses
them in the context of relevant policies. External relations vis-d-vis third states
are discussed with respect to supply policy (pp. 96-99), nuclear research (pp. 111-
112), and nuclear non-proliferation (pp. 223-226). Sédersten also touches upon
this issue with respect to nuclear safety (pp. 187-188), in the light of Euratom
enlargement to Central and Eastern Europe (2004 and 2007). This work
represents a useful contribution to the current debate on the extra-territorial
effects of EU energy policy.>* However, with respect to nuclear safety, it would
also be interesting to address the issue of the potential extra-territorial effects of
the existing Euratom directives.” Sodersten did not address this issue explicitly

27 For this perspective, see also Pamela M. Barnes, "The Resurrection of the Euratom
Treaty: Contributing to the Legal and Constitutional Framework for Secure,
Competitive and Sustainable Energy in European Union' in Thijs F. Etty and Han
Somsen (eds), Yearbook of European Environmental Law (OUP 2008); Jirgen Griinwald,
'Der Euratom-Vertrag: nie war er so wertvoll wie heute' (2000) Europiische Zeitschrift
fiir Wirtschaftsrecht 481; Werner Schroder, 'Die Euratom: Auf dem Weg zu einem
Umweltgemeinschaft' (1995) Deutsches Verwaltungsblatt 322.
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3 See e.g. Kim Talus and Moritz Wiistenberg, 'Risks of Expanding the Geographical
Scope of EU Energy Law' (2017) European Energy and Environmental Law Review 138.

3 E.g. Council Directive 2011/70/Euratom of 19 July 2011 establishing a Community
framework for the responsible and safe management of spent fuel and radioactive
waste, OF L 199, 2.8.2011, pp. 48—56 (see Article 4 for principles governing export of
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in her book, which opens the door for future research and publications in this
tield by her and others.

In her conclusion, Sédersten correctly states that 'while Euratom has some
important functions, the EU could equally perform many of these functions.
Given the expansion of EU competencies, there is no longer a need for the
Euratom Treaty as a separate treaty' (p. 234). However, she has not composed a
requiem for Euratom. For her, it seems clear that the dissolution of Euratom
would be a purely academic proposal, rather than a politically viable solution. In
fact, the issues of nuclear energy remain so delicate that most of the member
states will in future quite probably prefer the status quo to incorporation of
Euratom into the EU framework.? The author is aware of this situation, stating
that '[alt a time when public support for the EU is in decline, such a reform would
not be desirable; nuclear energy cooperation is far too sensitive an issue' (p. 235).

Overall, I consider S6dersten's book to make a valuable contribution to legal
scholarship on the future of EU law. In her introduction, she correctly points to
the lack of publications addressing Euratom. Most of the literature is from the
1950s and 1960s and only a minor portion of it refers to the legal aspects.
However, this book contains references to a wide range of existing academic
sources dealing with various issues of Euratom. Consequently, it is clear that
Sédersten's book is based on comprehensive and thorough scientific research on
existing sources and their subsequent analysis. She succeeded in her goal of
providing a complex analysis of the legal framework established under the
Euratom Treaty. Regarding the relative lack of scientific literature on Euratom,
Soédersten's work deserves to become a handbook on Euratom issues in the
coming decades.

radioactive waste to third States). See also Jakub Handrlica, "Exclusivism' in International
Nuclear Law: The Concept Revisited' (2018) 8 The Lawyer Quarterly 280-283.
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at the Start of the New Millenium' (2006) 1 International Journal of Nuclear Law 247.



