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After decades of disinterest, the legal issues arising with respect to the
existence of the European Atomic Energy Community (thereinafter
'Euratom’' or 'Euratom Community') have begun again to trigger academic
interest. In 2016, Ilina Cenevska published her study, The European Atomic
Energy Community in the European Union Context: The 'Outsider' Within.' Two
years later, Anna Sodersten published Euratom at the Crossroads.” Both works
were well received in academic circles.? Now, in 2020, Rasa Engstedt has
completed a new monograph, Euratom: The Treaty and the Competences of the
Community.* These publications show a renewed academic interest in the
Euratom Community, which in the 1960s was already referred to as
'forgotten'.S Indeed, the previous comprehensive monograph on Euratom
was published by Jaroslav G. Polach in 1964.° After Polach's study, Euratom
has only occasionally been the subject of academic attention, with authors
dealing exclusively with specific issues, such as security of supply, non-
proliferation and safeguards, nuclear safety, reform attempts, etc.” Thus, the
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three recently published books — all of which are based on academic
dissertations — clearly illustrate that the Euratom Community still represents
a fertile ground for legal scholarship.

While Cenevska mainly addressed issues of environmental law, S6dersten
focused on the legal implications of the continued separate existence of the
Euratom within the European Union (EU). Both authors correctly argued
that even six decades after its establishment, Euratom still remains a kind of
terra incognita for a majority of recent scholars of EU law.® Consequently,
Engstedt is not bringing owls to Athens in publishing her new book, which is
devoted exclusively to the problem of competences of the Euratom
Community. On the contrary, her study analyses the topic from a perspective
which has not been comprehensively addressed by a single book since the
publication of a 1958 commentary edited by Jacques Errera.®

The importance of her work is clear, given the ongoing discussion of the
competences within the EU. In fact, since the signing of the Lisbon Treaty,
the EU's competences have been a high-profile and much-researched
subject.” By contrast, very little research has been done on the competences
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of Euratom; where Euratom has been mentioned, the focus has been primary
on the comparison with the competencies of the EU.” Engstedt herself began
her research in this area with a paper on mutual relations between the
competences of the EU and the Euratom Community.”

Engstedt devotes her study exclusively to the competences of the Euratom
Community."She further elaborates the goal of the study into three specific
objectives (p. 22): (1) to analyse the scope, content and exercise of the
competences with respect to (a) the wording of the Euratom Treaty, (b) the
extent to which these competences have been used in secondary legislation,
and (c) the case-law of the Court of Justice of the European Union (CJEU);
(2) to evaluate relations, similarities and differences between the respective
competences by using a systematic comparative analysis; and (3) to
systematise the competences of the Euratom Community.

In order to address these objectives, Engstedt divides her study into two
major parts. The first part deals with the evaluation and general aspects of
Euratom's competences (pp. 25-52). After outlining the meaning of
'competence’, the author analyses the objectives and tasks of the Community
as provided by the Euratom Treaty. Here, Engstedt further addresses the
thorny issue of the (in)applicability of the legal regime, as established under
the Euratom Treaty, vis-a-vis defence (military) installations operated within
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the territory of the Euratom Community.'* The author argues that while 'the
Commission has interpreted the provisions of the Euratom Treaty as
creating Euratom competences in the military applications, the Court has
concluded that activities falling within the military sphere are outside the
scope of the Euratom Treaty' (p. 45). However, the CJEU has also stated that
this

tinding does not by any means reduce the vital importance of the objective

of protecting the health of the public and the environment against the

dangers related to the use of nuclear energy, including for military purposes.

In so far as the EAEC Treaty [Treaty establishing the European Atomic

Energy Community} does not provide the Community with a specific

instrument in order to pursue that objective, it is possible that appropriate

measures might be adopted on the basis of the relevant provisions of the EC
Treaty [Treaty establishing the European Community}."

The author does not address this possibility of governing safety issues relating
to nuclear military installations by the means of EU law.

In the first part of the study, the author finally turns her attention to the
'flexibility' clause provided in Article 203 of the Euratom Treaty.” This
provision has attracted attention since the establishment of the Euratom
Community.”7 Engstedt not only provides a very detailed analysis of the
secondary legislation enacted on the basis of this provision, but also a precise
overview of the applicable case law of the CJEU. The 'flexibility' clause has
been used several times in the past as a legal basis for secondary legislation in
those cases where the EU and Euratom Community share competences.” In
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only the rarest instances is Article 203 of the Euratom Treaty the sole legal
basis for a secondary legal act. In this context, Engstedt presents Regulation
(Euratom) No 237/2014, which establishes an Instrument for Nuclear Safety
Co-operation to finance measures supporting the promotion of high level of
nuclear safety in third countries, as a unique example of a secondary
legislation based solely on Article 203 (pp. 48-52).” The author also briefly
mentions other existing proposals to use this provision as a legal basis for
further legislative initiatives, e.g. in the area of nuclear liability.*® In this way,
Engstedt gives a comprehensive account of the 'flexibility’ clause, which has
been addressed only partially in the legal literature so far.” However, the
proposal discussed, namely to use the 'flexibility' clause for facilitating the
field of nuclear liability within the Euratom Community, is already a decade
old. The analysis would therefore have benefitted from a more up-to-date
evaluation of the provision's prospective usage.

The second part of the book addresses the specific competences provided by
the Euratom Treaty: promotion of research (pp. 53-72), dissemination of
information (pp. 73-82), health and safety (pp. 83-111), investments (pp. 113-
122), joint undertakings (pp. 123-132), nuclear supplies (pp. 134-156), safeguards
(pp- 158-172), property ownership (pp. 173-179), nuclear common market (pp.
180-193) and external relations (pp. 194-215). With respect to the three
specific objectives outlined in the introduction, Engstedt proposes a
systematisation of the respective competences of the Euratom Community.

Firstly, with respect to the scope of the competences as provided directly by
the Euratom Treaty, the author argues (pp. 217-223) for their classification
based on either (a) the legislative amendment procedure or (b) the level of
regulatory detail in the provisions of the Euratom Treaty.”> When applying
the second criterion, Engstedt argues that three groups of competencies can
be identified: (a) those in respect of which the level of regulatory detail in
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primary law is fully appropriate;* (b) those in respect of which the level of
regulatory detail in primary law is generally appropriate, but where certain
improvements could be recommended;** and (c) those in respect of which the
primary law regulation may be considered too detailed.” With respect to this
classification, the question arises whether to place the competences of the
Euratom Community in the field of nuclear supplies in the first category.
These competences have never been executed by the Euratom Community,
as foreseen in the provisions of primary law.?* On the contrary, a simplified,
so-called 'co-signing' procedure has in practice been used for decades
regarding supply of nuclear ores from third countries. Given this contrast
between the procedure foreseen in the Euratom Treaty and the standard
procedure used in the practice by the Community and its Member States, one
might doubt whether this area really belongs with those where the level of
regulatory detail in primary law is fully appropriate, as the author suggests.

Secondly, the author proposes a classification based on how the existing
competences were exercised in secondary legislation (pp. 223-230). Analysing
the topic from this viewpoint, the author argues that two analytical
approaches can be applied. On the one hand, a quantitative approach may be
used. Here, the competences can by classified as: (a) those used to a great
extent by the Euratom Community to enact secondary legislation*” and (b)
those used only to alimited extent.”® Concerns might be raised here regarding
the methodology. While the author announces at the beginning of the
section that the principal focus will be on secondary legislation (p. 223),
international agreements concluded by the Euratom Community are also
taken into consideration (pp. 224-225). Engstedt further proposes a

% In this category, the author placed the competences in the fields of research,
investments, joint undertakings, nuclear supplies, safeguards and external
relations.

¢ Health and safety, property ownership and nuclear common market.
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classification of competences based on whether they were executed in
accordance with the way in which they were drafted in the Euratom Treaty.
In this respect, the author argues for three different groups of competences:
(@) those which have been executed in a narrower way, namely that provided
by primary law;** (b) those which were executed in accordance with the
wording of the Euratom Treaty;?*° and (c) those which were executed in a
broader manner than primary law foresees (p. 228). The secondary legislation
enacted based on the chapter on health and safety, which currently covers the
field of safety of nuclear installations, is included the latter category. While
one might agree with the last category, certain doubts might be expressed
about adding the provisions on external relations into the second one. The
enactment of secondary legislation in the field of nuclear safety was the direct
consequence of adherence by the Euratom Community to the Convention
on Nuclear Safety in 2000. Given that both the adherence of Euratom to this
Convention and the secondary legislation concern the area of nuclear safety,
itwould seem logical to place both areas of competence into a single category.

Reflecting on the analysis provided vis-a-vis the respective competences, the
last section of the Engstedt's book tackles the question of Euratom's
'immunity' to any substantial changes (pp. 236-240). The Euratom Treaty has
not undergone any substantial modification since its adoption, having even
managed to evade the amendments provided by the Lisbon Treaty.? The
'Euratom Treaty's notorious resistance to change' has had a mixed reception
among legal scholars.?* Several authors have expressed criticism regarding

*  Dissemination of information.

3 Investments, joint undertakings, nuclear common market and external relations.

3 The Euratom Treaty was, however, amended by the Maastricht Treaty (Title I'V:
Provisions amending the Treaty establishing the European Atomic Energy
Community and Title VII: Final Provisions which extended the institutional
changes introduced to the EC Treaty and the ECSC Treaty to the Euratom
Treaty), the Treaty of Amsterdam (Articles 1, 4,7, 8, 9, 10, 11 and relevant protocols
applicable to Euratom), the Treaty of Nice (Articles 1, 3, 7, 9 and relevant protocols
applicable to Euratom) and lastly, by the Lisbon Treaty (see Protocol No. 2,
“Amending the Treaty establishing the European Atomic Energy Community”
and other protocols applicable to the Euratom). However, notwithstanding several
non-substantial changes, the text of the Euratom Treaty has essentially remained
the same since 1957.
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these developments.?® The general argument made is that several provisions
of the Euratom Treaty have become obsolete or inapplicable in the current
circumstances due to the lack of any substantive amendments since the
1960s. On the other hand, other authors have taken a more positive stance
towards Euratom, pointing out the increasing importance of the Community
in the areas of nuclear safety, environmental protection, and international
relations.’* Concerning the strengths and effectiveness of its legal framework,
Euratom is viewed as one of the most effective regional energy
communities.’ Euratom has also been presented as a potential model for
other regional nuclear communities.

In light of this difference of opinion in the current literature, Engstedt's book
offers clear added value in its conclusions, compared to the two other
recently published monographs on Euratom. Cenevska called for a
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Framework for Secure, Competitive and Sustainable Energy in European Union'
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'rejuvenation’ of Euratom,’” while Sédersten argued that Euratom is 'at a
crossroad'.® By contrast, Engstedt argues (pp. 239-240) that

the stagnation of the Euratom Treaty and the fact that the substantive law
contained in this primary legal act has never undergone amendment has not
had a significant effect on the Euratom Community's system of competences
[...} This study has established that, in general, the Euratom Community and
its competences have stood the test of time.

Given the contribution the Euratom Community has made in the last
decades through its secondary legislation in the areas of nuclear safety and
environmental protection, one can fully support this conclusion.

Overall, Engstedt's book represents a valuable contribution to the renewed
academic discourse on the Euratom Community. The book is based on
profound, deep and long-lasting scientific research on the existing sources
and their subsequent analysis. The author succeeded in her goal of providing
a comprehensive analysis of the competences of the Community and of
proposing a systematic classification of these competences. Consequently, I
believe that the study will become a much-used reference work on Euratom's
competences in the coming decades. A final observation is to be made: while
for decades this area was dominated by male professionals, all three recently
published monographs on the topic were written by women. Engstedt has
thus also contributed to the 'feminisation' of the discourse on the Euratom
Community.
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