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I. CHANGES IN EDITORIAL POLICY: INTRODUCING THE ‘CURRENT 

DEVELOPMENTS’ SECTION 
 
The theme of the current issue, ‘comparing law’, marks the opening of the 
third volume of the European Journal of Legal Studies. Although this issue 
still follows the format taken by the Journal thus far, the Editorial Board 
has decided to introduce a number of changes, or rather additions in the 
current volume. In order to take better advantage of the web-based nature 
of the Journal, we have started to accept submissions in a new ‘current 
developments’ section which will be published on a ‘rolling’ publication 
schedule, i.e. contributions will be published as they are received and 
reviewed by the Editorial Board. Articles which are part of a thematic 
unity, such as the current collection of articles on ‘comparing law’ and 
future thematic calls for papers, or articles linked to a conference or 
seminar, are still published together as an issue. The Editorial Board 
therefore now welcomes submissions on current legal developments in 
each of the main sections of the European Journal of Legal Studies: 
international law, European law, comparative law, and theories of law. The 
new Current Developments section will appear on the website soon. 
 
II. COMPARING LAW 
 
Virtually every analysis involves an act of comparison, if only a comparison 
of the object of analysis to the author’s own subjective framework. 
Although in legal scholarship one immediately thinks about the field of 
comparative law when the act of comparison is mentioned, it is also 
obvious that comparisons are also made all the time in other legal 
disciplines. When inviting submissions for this issue of the European 
Journal of Legal Studies, the Editorial Board decided to emphasise two 
specific types of comparison: comparisons between laws, across all kinds of 
fields and jurisdictions, within jurisdictions, and between layers of multi-
level jurisdictions; and laws that compare, and the way scholars and 
practitioners of law apply them, i.e., the way lawyers compare, and the rules 
that govern such comparisons. 
 
Our first contribution, by Kati Cseres, focuses on comparisons in one 
eminently suitable area: EU competition law and its application across 
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twenty-seven member states. She examines what the purpose of the 
comparative efforts is as well as their methodology, and provides a critical 
analysis of the method of voluntary convergence, and the possibility of 
further extended harmonisation rules in member states. Interestingly, 
Cseres finds that the harmonisation of the substantive competition rules 
and the need to unify them across all EU member states actually led to 
greater attention to comparative methods, as the specific procedural and 
institutional settings in the member states in which these uniform 
substantive rules were applied needed to be examined. Since the European 
Commission no longer holds the central position in which it almost solely 
determines the application of EU competition rules and has to accept the 
reality that national competition authorities apply the same rules, it has 
had to take a comparative approach to assess the different ways in which 
the rules were applied domestically. Cseres criticises the way in which this 
has been done, arguing that the current method presents both practical 
and legal difficulties. In conclusion, she argues that comparative analysis 
between competition laws in Europe could benefit from a more objective, 
transparent and more efficient approach, with less of an emphasis on legal 
transplants and more on competition between the different legal formants. 
 
By making an argument in favour of trial and error in order to find the best 
solutions to complex legal problems, Cseres emphasises the importance of 
the act of comparison in the process of problem-solving, and highlights its 
practical utility. 
 
The second author in this issue, David Marrani, engages in comparisons 
for a different purpose. In his article on the symbolic position of the judge 
in western European legal traditions, he uses comparisons to demonstrate 
how the legal event “is a process of communication where judges, parties 
and advocates interact […] through a system of dialogue-monologue in a 
dialectical relationship”. Although there are some differences, this is true 
both in civil law and common law traditions. Drawing on insights from 
psychoanalytical theory, he presents three elements which condition the 
symbolic position of the judge: the perception of the judges’ function, the 
appearance and protection of judges through dress and ceremony, and the 
identification of the judge with that ‘in the name of’ which he is seen to do 
justice. Although the methods of truth-finding and resolution of disputes 
were very different before, convergence has taken place since the Second 
World War under the influence of the European Convention of Human 
Rights. Marrani’s original approach gives new life to a comparison which 
seemed to have been exhausted, and provides the reader with new ways to 
reflect on what is actually happening during the legal process, rather than a 
dry application of the law on the books. 
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Whereas Marrani engages in an old comparison in a new way, Ottavio 
Quirico, in his article on the new procedure for constitutional review in 
France, uses two other modes of comparison to shine light on the topic 
under discussion in his article. In 2008, France introduced a novel system 
of constitutional review, which incorporated prior verification into review 
a posteriori. Previously, these two forms of review of the constitutionality of 
a law were separated. After a discussion of the history of constitutional 
review in French administrative law, Quirico concludes that the new 
hybrid system will undoubtedly serve as a point of reference for other legal 
systems, and thus serve as a touchstone for future comparisons. In 
demonstrating why exactly this system is new, Quirico compares the new 
system to those exisiting in Italy, Spain, Austria and Germany, and 
contrasts the models of constitutional review in civil law (modelled after 
Kelsen) and common law (modelled after Schmitt), comparing them to 
each other. The new French model is the first to bridge the distinctions 
existing between these models. The author foresees problems in the 
French system when a simultaneous review of constitutionality and 
compliance with international treaties will have to be made. This is solved 
by separating these two forms of review and to prioritise the review of 
constitutionality, even though this raises issues under international and 
European law. Avoiding one comparison, between constitutional review 
and compliance review, thus leads to an unfavourable comparison at a later 
stage. 
 
While Quirico is very much concerned with present-day positive law, 
comparing various forms of administrative law, the first contributor to the 
Legal Theory section, Michele Mangini, takes the reader into an 
exploration of more fundamental questions and invites us to reflect on the 
nature of values in present-day liberalism. Mangini calls for a re-
examination of the notion of ‘virtues’ as described by early liberal 
philosophers, and argues that the conception of the good conveyed by 
virtue ethics deserve a more careful treatment than it usually gets from 
virtue ethics theorists. In particular, there appears to be a certain overlap 
between agency goods perfectionism and natural law theory in the area of 
virtues. The author supports this position by presenting the reader with a 
careful description of current and previous trends in liberal political 
theory, examining and comparing various visions of perfectionism before 
arriving at the linkage between agency goods perfectionism and new 
natural law. These links may serve to answer a need the author currently 
perceives within liberal theory for a value orientation that goes beyond a 
relativistic view of values. He argues that rights theories fall short in 
connecting the experiences of the good life and well-being to those of the 
right and justice, and that virtue ethics provides a way out of this impasse. 
Mangini’s analysis and comparison of the various theories ultimately leads 
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him to conclude that the traditional theory of the good from which 
liberalism developed, is not irreconcilable with liberal pluralism. 
Comparing the various theories thus leads the author to a conclusion in 
which room is left for a liberal society to allow its citizens to compare 
different values. 
 
Our next author, Oles Andriychuk, keeps us in the realm of virtue ethics, 
but from an altogether different perspective than professor Mangini, 
although his contribution can at the same time can be read as an 
application of professor Mangini’s conclusions. He proposes to treat 
economic freedom as a political virtue, and thus attempts to take it beyond 
the consequentialist framework in which it is usually justified. Instead of 
justifying the market process only with utilitarian arguments, Andriychuk 
argues that it should be considered as the ‘essence and intrinsic core’ of 
liberal democracy. Economic freedom -and freedom in general- then 
becomes a right of an ethical and not only practical value. In this 
perspective, the act of comparison is an essential component of economic 
freedom as reflected in the market and of freedom in general; the market 
process is a process of evolution, in which comparisons are constantly 
made in a dialetical process which helps yield the best result. 
 
One of the core values of a liberal society is freedom of expression, which 
itself is a prime candidate for comparison because of the divergent 
developments the interpretation of this value has taken on either side of 
the Atlantic. In his contribution on “Instrumentalisation of Freedom of 
Expression in Postmodern Legal Discourses”, Uladzislau Belavusau makes 
various comparisons regarding this right. Aside from an implicit 
comparison -more pronounced towards the end of his contribution- 
between the American and European approaches to freedom of 
expression, the author also contrasts the notions of free speech in critical 
race theory, feminist jurisprudence, and queer or LGBT legal discourse. 
The different forms of criticism that arise from these various discourses 
lead to divergent conclusions. However, what they have in common is 
their critical approach to the mainstream legal discourse. Belavusau 
explores these issues and concludes that the European legal scholarship on 
free speech should incorporate more of the insights from the historical and 
literary approaches taken by critical scholars. 
 
III. BOOK REVIEWS 
 
Finally, in this issue two books are reviewed by members of the Editorial 
Board. Guilherme Vasconcelos Vilaça reviews Rules of Law and Laws of 
Ruling: On the Governance of Law, a collection of essays with an 
interdisciplinary approach to law and governance. The title of his review, 
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‘The Ashes of Law’, reflects the contradictions that this paradigm of 
analysis leaves even in this very collection. David Baez Seara reviews 
Making the Law Explicit by Matthias Klatt under the label of ‘The implicit 
normativity of law’. 
 
IV.  FINAL REMARKS 
 
Together, the contributions to this issue of the European Journal of Legal 
Studies demonstrate that reflecting on comparison, we are necessarily 
drawn into reflecting on dialectical processes, convergence and divergence, 
and evolution, and realise that this is all done in the pursuit of progress. 
On behalf of the Editorial Board, I hope the reader will find the 
contributions to this issue insightful and thought-provoking. As always, 
feedback is welcome on our website as well as at ejls@eui.eu. 





Kati Cseres* 
 
I. INTRODUCTION 
 
This paper discusses the topic of ‘Comparing Laws’ in the specific context 
of the decentralised enforcement of EU competition law and the parallel 
application of national competition laws. More specifically, it deals with 
the harmonisation process between the Member States’ and the EU 
competition laws. This is a unique process as at first sight it accommodates 
regulatory competition between the Member States and the Commission, 
resulting in the emergence of voluntary harmonisation. However, in fact 
the decentralised enforcement regime has preserved the Commission’s 
dominance and Europeanised national competition laws to the model of 
EU law. Still, this process involves active comparative exercises by both 
the European Commission and the 27 Member States. The paper addresses 
the question why and how the Commission and the Member States 
compare competition rules. What makes these comparative exercises 
worth analysing is, on the one hand, that they are of recent origin and take 
place against a new decentralised enforcement system which has recently 
been transformed from a supranational EU policy into one which is subject 
to similar problems of multi-level governance as other substantive parts of 
EU law; on the other hand, that the creation of the European Competition 
Network (ECN) opened the way for spontaneous harmonisation between 
national and EU competition laws, but at the same time its hierarchical 
structure preserved certain constraints that limit its functioning as a 
platform of true regulatory competition. 
 
The public enforcement of EU competition law takes place in a multiple 
layered setting composed of EU and national rules and supervised by the 
Commission and 27 national competition authorities (hereinafter NCAs). 
While the substantive EU rules that are to be enforced are the same and 
there is also a high convergence between substantive competition rules in 
national legislations, the procedural rules and the institutional settings that 
together form the framework of enforcement have been much less 
harmonised and reveal a challenging landscape for comparative analysis. 
The role of the Commission in conducting such comparisons among the 
various enforcement methods and institutional settings of the Member 
States will be examined in the Report on the functioning of Regulation 
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1/2003 and the Commission Staff Working Paper accompanying the 
Report on the functioning of Regulation 1/20031, as well as through the 
work of the ECN. The role of the NCAs in comparing the various 
enforcement rules and agency models can be analysed through their work 
in the ECN.  
 
In analysing these comparative exercises, the paper will look into the 
question of what the purpose of these comparative efforts is and which 
methods of comparison are being used. Furthermore, the paper will also 
critically analyse the methods of voluntary convergence that are being 
applied in the Member States and the possibility of further extended 
harmonisation of the administrative procedural rules, as well as certain 
substantive rules, in the Member States. 
 
Accordingly, the next section sets out the background of the comparative 
analysis and explains the legal changes that opened the comparative 
discourse on competition laws in Europe. Section III describes the impact 
of Regulation 1/2003 on the Member States’ substantive rules, procedural 
rules and their NCAs’ institutional designs. Section IV discusses the 
methods and the underlying reasons behind the Commission’s comparative 
studies and the work within the ECN. Finally, section V takes a critical 
look at the Commission’s proposal to further harmonise substantive and 
procedural rules as well as at the present voluntary harmonisation between 
the EU and national rules. The paper closes with conclusions. 
 
II. THE CHALLENGING LANDSCAPE OF EU COMPETITION LAW           

ENFORCEMENT FOR COMPARATIVE STUDY 
 
Competition law has for long offered little challenge for comparative 
research. This was due to a number of facts. First, many Member States 
lacked a proper competition law and enforcement regime until the 1980s 
or even late 1990s. Second, competition law in many Member States has 
not been regarded as an economic policy tool of primary importance.2 
Third, the question of convergence and divergence between the different 
national regimes remained largely unaddressed and without significant 
legal or economic consequences. This, however, all changed with the 
process of enlargement and the modernisation of EU competition law in 
2004. 
 
                                                
1 European Commission, Commission Staff Working Paper Accompanying the Report on the 
Functioning of Regulation 1/2003, SEC/2009/574 final, 29 April 2009, paras. 160-169, 
180-181. 
2 F. CENGIZ, Regulation 1/2003 Revisited, TILEC Discussion Paper No. 2009-042, 24 
November 2009, p. 26. 
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Before modernisation in 2004 the enforcement of European competition 
law was concentrated in the hands of the Commission and was an 
important exception to the general enforcement method of Community 
laws by Member States’ authorities. This meant, on the one hand, that the 
relations between Community and national competition laws remained 
mostly unaddressed, in contrast to the judicial supremacy doctrine in other 
substantive areas of EU law, and, on the other hand, that competition 
policy was immune from general problems of multi-level governance. 3 
Modernisation and more specifically Article 3(1) of Regulation 1/2003 have 
imposed not only a possibility but also an obligation on the Member 
States’ NCAs to apply Articles 101 and 102 TFEU parallel to their national 
competition rules when the effect on trade criterion is fulfilled, and 
introduced a strict supremacy standard. In fact, this meant that national 
provisions have to comply with the EU interpretations of Articles 101 and 
102 TFEU when they are applied parallel to their national rules. In 
accordance with Article 3(2) and (3) of Regulation 1/2003 the convergence 
rule does not apply to unilateral conduct, national merger laws and laws 
pursuing a predominantly different objective such as unfair trade practices.  
 
While the convergence rule acts as a radical intervention in the domestic 
legal systems of the Member States, it should be remembered that this 
convergence had taken place or had been ongoing before Regulation 
1/2003 came into force.4 Many EU Member States had abandoned their 
ineffective competition regulation based on the so-called administrative 
control model during the 1980s and 1990s and had adopted a competition 
law system similar to the rules laid down in Articles 101 and 102 TFEU and 
the EC Merger Regulation. 5  Competition law and policy had gained 
importance and the ineffective abuse systems, which in certain 

                                                
3 Ibid., pp. 26, 30. 
4 R.J. VAN DEN BERGH and P.D. CAMESASCA, European Competition Law and 
Economics: A Comparative Perspective. Antwerpen, Intersentia, 2001, pp. 125-126. 
5 This is equally true for the new Member States, where competition was actually 
non-existent in the socialist area and where competition was of great importance in 
creating a functioning market economy. The basic conditions for free competition 
were introduced by the legal reforms between 1989 and 1991. From 1990 onwards 
new national competition laws were enacted and thus the enforcement of 
competition law could begin. After 1990 accession to the European Union became 
the most relevant external pressure to influence competition policies in Eastern 
Europe. See, for more details: K.J. CSERES, “Multijurisdictional Competition Law 
Enforcement: the Interface Between European Competition Law and the 
Competition Laws of the New Member States”, European Competition Journal, 2007, 
Vol. 3, Issue 2, pp.465-502; K.J. CSERES, “The Impact of Regulation 1/2003 in the 
New Member States”, Competition Law Review, 2010, Vol. 6, Issue 2, forthcoming. 
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jurisdictions included criminal law enforcement, had been abandoned.6 
However, Regulation 1/2003 did accelerate the process of convergence and 
Europeanisation in the field of substantive competition rules. This 
convergence was most prominent with regard to Article 101-like cartel 
prohibitions but not with regard to unilateral conduct and procedural 
rules. Legal diversity of national procedures and institutional designs 
remains a challenge to the envisaged goal of uniform and consistent 
application of EU competition law by all 28 enforcers, the Commission 
and the 27 NCAs. 
 
This challenge began to take shape when the enlargement of 2004 made 
the relevance of enforcement for the effective working of EU rules 
manifest. Procedural diversity among Member States became visible not 
only in competition law but also in other substantive fields such as 
consumer law. While previously issues of enforcement and institutional 
structures were regarded to remain in the exclusive competence of the 
Member States, in accordance with the Community principles of 
procedural autonomy and institutional neutrality, enlargement has pushed 
crucial questions of enforcement and institutional choice to the forefront 
of the EU agenda.7 In the absence of a clear Union blueprint for effective 
enforcement methods and optimal institutional design, the old and new 
Member States were given considerable leeway in adapting the acquis to 
their own institutional preferences and legal systems.  
 
EU competition law now offers a unique platform for comparative analysis 
for four reasons. First, European competition law is legislated through 
directly applicable Treaty provisions and regulations and thus European 
competition rules directly enter national legal systems and represent a 
higher pressure and form an important incentive to align national 
competition rules to the EU rules. This incentive has been even more 
                                                
6  D.J. GERBER, Law and Competition in Twentieth Century Europe: Protecting 
Prometheus, Oxford, Clarendon Press, 1998, pp. 402-403. The new competition laws 
followed a prohibition system and enforcement was entrusted to an administrative 
body with judicial-like decision-making. Enforcement became primarily 
administrative law-based, with administrative law sanctions. These new competition 
regimes worked more effectively than their predecessors and indeed their main 
achievement was to gain social and political support for the enforcement of 
competition law. 
7 This trend can be seen in many other policy areas. In consumer protection, for 
example, very similar developments take place today. See K.J. CSERES, “Collective 
Consumer Actions: A Competition Law Perspective”, in W. H. VAN BOOM and 
M. LOOS eds., Collective Consumer Interests and How They Are Served Best in Europe: 
Legal Aspects and Policy Issues on the Border Between Private Law and Public Policy, Europa 
Law Publishing, 2007; K.J. CSERES, “Consumer Protection in Eastern-European 
Member States”, in Vergelijkend Wijs, Kluwer, 2007, forthcoming. 
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pressing in the new Member States, where the whole arsenal of 
competition law had to be created within a short period of time.8  
 
Second, Regulation 1/2003 9  and the so-called modernisation package 
devolved enforcement powers to the national competition authorities and 
the national courts10 and have created a system of parallel competences 
and simultaneous application of EU and national competition law. The 
new enforcement system not only delegated enforcement powers to 
national actors but also increased the Europeanisation of competition laws 
through cooperation between the European Commission and the NCAs. 
In the new framework, national competition legislations operate in parallel 
with EU competition law and the national competition authorities and/or 
courts apply both national and European competition rules. In enforcing 
the EU competition rules, full cooperation between the Commission and 
the national authorities of the Member States is necessitated by the fact 
that the European competition rules became directly applicable in the 
whole Union. The interaction between the European Commission and the 
national competition authorities is required by Article 11 of Regulation 
1/2003. The NCAs and the Commission form a network of public 
authorities co-operating closely together. This so-called European 
Competition Network provides a focus for regular contact and 
consultation on enforcement policy and the Commission has a central role 
in the network in order to ensure consistent application of the rules. 
 
Third, the new decentralised enforcement system preserved one of the 
most controversial elements of the previous centralised system, namely the 
Commission’s central role in the enforcement framework. Before the 2004 
modernisation of EU competition law, the Commission had a central 
monopoly-like role in the enforcement of EU competition law. In fact, 
competition law and policy acted as the “first supranational policy in the 
European Union”. 11  Under the enforcement framework of Regulation 
17/6212, the Commission enjoyed a broad margin of discretion in applying 
the conditions under Article 101(3). On several occasions, the European 

                                                
8 Accession to the EU acted as considerable political and economic pressure and 
provided the most significant influence on the way competition laws have been 
shaped in the CEECs.  
9 EC Council, Regulation on the Implementation of the Rules on Competition Laid Down in 
Articles 81 and 82 of the Treaty, No 1/2003/EC, 16 Dec. 2002, Official Journal, 2003, L 1. 
10 Articles 5 and 6 of Regulation 1/2003. 
11 L. McGOWAN and S. WILKS, “The First Supranational Policy in the European 
Union: Competition Policy”, European Journal of Political Research, 1995, Vol 28, p. 141, 
at p. 149. 
12 EEC Council, First Regulation Implementing Articles 85 and 86 of the Treaty, No 17/62 
(EEC), Official Journal, 2003, L 1. 
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Courts have acknowledged the Commission’s discretionary powers under 
Article 101(3)13 and have neither dealt with the Commission’s substantive 
application of the criteria under Article 101(3), nor intervened in 
Commission decisions.14 The fact that the Commission no longer has a 
monopoly on the application of Article 101(3) and this provision can be 
applied by the NCAs and the national courts of the Member States has 
relevant implications for uniform law enforcement. As the Commission no 
longer has such considerable leeway under Article 101(3), it tried to narrow 
down the application of this provision to accommodate only pro-
competitive effects as potential justification for anti-competitive 
restraints.15   
 
Regulation 1/2003 granted the Commission new enforcement powers and 
extended some existing ones,16 and has given it the prerogative to end 
investigations under Article 101 and 102 by NCAs by opening its own 

                                                
13 E.C.J., Case C-26/76, Metro I v. Commission, para. 45; E.C.J., Case C-71/74, Frubo v. 
Commission,  para. 43. The Courts have held that the judicial review of the 
Commission’s decisions under Article 81(3) is limited to establishing whether the 
Commission committed a manifest error of assessment, whether procedural rules 
had been complied with, or whether proper reasons had been provided. E.C.J., Case 
C-42/84, Remia BV and Others v. Commission, para. 38; E.C.J., Case C-45/85 Verband der 
Sachversicherer e.V. v. Commission, para. 15; more explicitly, the CFI even noted that 
“the Commission is entitled to base itself on considerations connected with the 
pursuit of the public interest in order to grant exemption under Article 85(3) of the 
Treaty.” However, in this case it did not show that such considerations required 
exclusivity of rights to transmit sports events and that exclusivity was indispensable 
in order to allow a fair return on investments. C.F.I., Cases T-528/93, T-542/93, T-
543/93 and T-546/93, Métropole Télévision and Others v. Commission, para. 118. 
14 This, however, did not mean that the logic and rationality of Commission decisions 
under Article 81 (3) have not been scrutinised and criticised. The CFI has on several 
occasions criticised the lack of a proper economic analysis in the Commission’s 
decisions. See, for example, C.F.I., Case T-374/94, European Night Services and Others 
v. Commission, paras. 103-115, 140, 159; C.F.I., Cases T-528/93, T-542/93, T-543/93 and 
T-546/93, Métropole Télévision and Others v. Commission, para. 120. 
15 The Commission can set out the lines of European competition policy but cannot 
alter the legal framework, namely the open and broad norm of Article 101(3) that 
allows national authorities to balance public policy goals with competition principles. 
Even though the new approach is laid down in the Guidelines on the application of 
Article 101(3), the question whether and to what extent non-competition policy 
objectives can be taken into account under Article 101(3) remains unclear. H. 
SCHWEITZER, Competition Law and Public Policy: Reconsidering an Uneasy 
Relationship. The Example of Art. 81, EUI Working Paper, LAW 2007/30, Florence, 
European University Institute, 2007, pp. 8-9. 
16 Article 9 of Regulation 1/2003 grants the Commission the power of accepting 
commitments from the parties under investigation in Articles 101 and 102 procedures 
and making these commitments binding. Regulation 1/2003 also extended its search 
powers during sector inquiries. 
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proceedings against the same violation.17 In the hierarchical structure of 
the ECN, the Commission acts as primus inter pares and as manager of the 
system that needs to guard uniform application of EU rules. However, the 
Commission escapes accountability and control mechanisms through the 
informal character of the ECN. 
 
Fourth, while Member States significantly harmonised substantive 
competition rules, a similar convergence of procedural rules or 
institutional designs has not taken place. The exact puzzles of converging 
and diverging rules across the Member States and EU law are subject to 
comparisons by both the Commission and the Member States. 
 
In sum, despite the obligatory and voluntary convergence of substantive an
d certain procedural rules in national competition laws, the change was rad
ical, with relevant policy implications for the Commission. On the one han
d, the relevance of national competition laws and especially procedural rule
s has increased and has been pushed to the center of the Commission’s att
ention. When NCAs apply Articles 101 and 102 TFEU, they make use of t
heir national procedural rules and impose remedies and sanctions that are 
available in their respective legal system. On the other hand, the issue was 
raised whether consistent policy enforcement and the effective functionin
g of a network requires a certain degree of harmonisation of procedures, re
sources, experiences and independence of the NCAs.18  
 
The Commission started relying on the effective administrative 
enforcement of EU rules through national administrative procedures and 
institutions. Immune from EU law regulation until 2004, now the national 
procedural rules and institutional settings became crucial for the uniform 
and consistent application of EU competition law, and, as a result, were 
subjected to the Commission’s comparative analysis. 
 
In the following, first, the present enforcement system will be described 
briefly by focusing on the impact of Regulation 1/2003 on the substantive, 
procedural rules and the institutional designs of the Member States. This 

                                                
17 Article 11(6) of Regulation 1/2003. 
18  F. CENGIZ, Regulation 1/2003 Revisited, o.c., p. 17; C. GAUER, “Does the 
Effectiveness of the EU Network of Competition Authorities Require a Certain 
Degree of Harmonisation of National Procedures and Sanctions?”, in C.D. 
EHLEMANN and I. ATANASIU eds., European Competition Law Annual 2000: The 
Modernisation of EC Antitrust Policy, Oxford, Hart Publishing, 2001, pp. 187-201; F. 
JENNY, “Does the Effectiveness of the EU Network of Competition Authorities 
Depend on a Certain Degree of Homogeneity within its Membership?”, in C.D. 
EHLEMANN and I. ATANASIU eds., European Competition Law Annual 2000, o.c., 
pp. 208-210. 
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section describes the scene where the new challenges of convergence and 
divergence between national laws took shape and which forms the subject 
of the comparative analysis in EU competition law. Then the 
Commission’s and the ECN’s comparative analysis will be further reviewed 
by revealing the ratio as well as the method of their comparative exercises. 
Finally, the harmonisation proposals will be evaluated. 
 
III. REGULATION 1/2003: THE FRAMEWORK OF COMPARISON  
 
a. The impact of Regulation 1/2003 
The impact of Regulation 1/2003 on national legal systems can be seen 
clearly in the substantive competition rules. EU leverage has been most 
noticeable and direct on the statutory enactments of substantive 
competition law. However, the Regulation and the Commission’s policy 
were less pronounced with regard to the development of procedural rules 
and the institutional framework to be chosen by the Member States.  
 
The new procedural framework abolished the notification system and 
Article 101 became directly applicable in its entirety, thus including Article 
101(3). This required the Member States to enforce Articles 101 and 102 
TFEU, without the need for notification and a prior administrative 
decision on Article 101(3). The most important legal obligations that 
stemmed from Regulation 1/2003 for all the Member States were laid down 
in Article 3, namely the obligation for national competition authorities and 
national courts to apply Articles 101 and 102, as well as the convergence 
rule for Article 101, and in Article 35 in conjunction with Article 5, the 
obligation to empower national competition authorities. 
 
Beyond these specific obligations laid down in Regulation 1/2003, it has 
not been made clear what institutional and substantive solutions the 
Member States had to implement in their respective legal system beyond 
the obligation to bring their competition rules in conformity with EU law. 
For example, the candidate countries were never presented the exact 
parameters of their obligation to harmonise their competition laws. 
Therefore, it can be argued that harmonisation in their respective 
legislative systems was required as far as it was indispensable. This is also in 
line with the general principle of subsidiarity as enshrined in Article 5 
TEU. In other words, the new Member States, just like the old Member 
States, had considerable latitude in deciding what kind of substantive and 
institutional regime they would adopt. 
 
This freedom is, however, not unlimited. Article 4(3) TEU requires the 
Member States to take all appropriate measures to ensure fulfillment of 
the obligations arising out of the EU Treaty and facilitate achievement of 
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the Community’s tasks. Moreover, they should “abstain from any measure 
which could jeopardise the attainment of the objectives of this Treaty”. 
On the basis of this loyalty principle, the European Court of Justice has 
also developed the so-called useful effect doctrine within the realm of 
competition law. According to this doctrine, the Member States may not 
introduce legislation or take decisions which would deprive the 
competition rules of their useful effect.19 
 
2. The impact of Regulation 1/2003 on substantive rules  
Article 3 of Regulation 1/2003 has directly influenced the substance of 
national competition rules. Article 3(1) defines the principle of 
simultaneous application of national law and competition law with the 
limitation posed in Article 3(2): Member States may not adopt and apply 
on their territory stricter national competition laws which prohibit 
agreements, decisions by associations of undertakings or concerted 
practices which may affect trade between Member States but which do not 
restrict competition within the meaning of Article 101(1), or which fulfill 
the conditions of Article 101(3) or which are covered by a Regulation for 
the application of Article 101(3). In other words, stricter national 
competition laws are not as such objectionable, as long as they are not 
applied, in breach of Article 3(2), to agreements, concerted practices and 
decisions of associations of undertakings that fall within the jurisdictional 
scope of the EU competition rules. The convergence rule contained in 
paragraph 2, seeks to create a level playing field by providing for a single 
standard of assessment which allows undertakings to design EU-wide 
business strategies without having to check them against all the relevant 
national sets of competition rules. While leeways for national law still exist 
under Article 3(2), such as inherent restrictions, national group exemptions 
and national statutory de minimis rules, most of the Member States have 
enacted similar provisions to Article 101 and certain countries such as Italy 
and Luxembourg even opted for the exclusive application of EU 
competition law.20 Stakeholders from the legal and business communities 
have largely confirmed that Regulation 1/2003 has positively contributed to 
the creation of a level playing field, along with the substantive convergence 
of national laws with EC competition rules.21 
 
                                                
19 This doctrine has no explicit legal basis in the EC Treaty. It was founded on 
Article 3(1) (g)(now implemented in Protocol No. 27 on the internal market and 
competition), read in conjunction with Article 10 (now Article 4(3) TEU) and 
Articles 81 and 82 EC (now Articles 101 and 102 TFEU). E.C.J., Case 267/86, Van 
Eycke v. ASPA, 1988 ECR 4769, para. 16. 
20 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., paras .141, 152. 
21 Ibid., par a. 142. 
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Nevertheless, this principle of convergence does not apply with regard to 
prohibiting and imposing sanctions on unilateral conduct.22 Article 3(3) 
further excludes from the principle of convergence national merger laws 
and laws having a different objective than the protection of competition.23  
The application of stricter national rules for unilateral conduct is worth 
further remarks. Recital 8 of Regulation 1/2003 explicitly mentions 
provisions regulating cases of abuse of superior bargaining power or 
economic dependence. The assessment of unequal bargaining power is 
currently the subject of vigorous discussion in competition law and one of 
the questions being discussed is whether competition law or private law or 
other specific legislation should regulate this issue and when regulation 
exists, whether competition authorities or civil courts should enforce it. 
Both the EU Commission Staff Working Paper Accompanying the Report on 
the functioning of Regulation 1/200324 and a recent survey of the International 
Competition Network 25  discussed the controversial topic of abuse of 
superior bargaining power (ASBP).26 
Some jurisdictions, for example Germany, employ specific provisions in th
eir competition law prohibiting abuse of superior buying power, others em
ploy them in other specific contexts such as tort liability under the comme
rcial code like France. Again in other jurisdictions, a private civil remedy (I
taly) or separate administrative regulation of retail chains exist. A separate 
administrative act is often the legislative model opted for by the CEECs, li
ke in Hungary,27 Slovakia,28 and a draft law in the Czech Republic.29 Howev
                                                
22 Recital 8 of Regulation 1/2003.  
23 Recital 9 of Regulation 1/2003. 
24 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., paras. 160-169, 180-181. 
25 International Competition Network, Report on Abuse of Superior Bargaining Position, 
2008, http://internationalcompetitionnetwork.org/uploads/library/doc386.pdf; see 
also F. JENNY, The “Coming Out” of Abuse of Superior Bargaining Power in the Antitrust 
World, UNCTAD, 2008, 
http://www.unctad.org/sections/ditc_ccpb/docs/ditc_ccpb0008_en.pdf. 
26 Abuse of superior bargaining power typically includes, but is not limited to, a 
situation in which a party makes use of its superior bargaining position relative to 
another party with whom it maintains a continuous business relationship to take any 
act such as to unjustly, in light of normal business practices, cause the other party to 
provide money, service or other economic benefits. A party in the superior 
bargaining position does not necessarily have to be a dominant firm or firm with 
significant market power. International Competition Network, Report on Abuse of 
Superior Bargaining Position, o.c., p..3. 
27 Act on Trade of 2005 lists abuses of “significant market power”, created basically 
for supermarket practices against retailers. It introduced specific rules on 
undertakings of significant market power and empowered the GVH (NCA) to apply 
the procedural rules on abuse of dominance in cases of infringements of the 
prohibitions enumerated by the Act on Trade. 
28 Act on Unfair Conditions in Business Relationships (AUC) of 11 April 2008. 
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er, in Latvia the provision is part of the competition law.30 The diversity of
 regulatory standards on unilateral conduct in the Member States has been 
critically assessed by stakeholders in the consultation process on Regulatio
n 1/2003 and the Commission has devoted substantial analysis to the variou
s legislations in the Staff Working Paper.31 Moreover, the Commission has p
roposed to examine further the matter both with regard to the problems s
uch as the causes of diversity as well as the need for some kind of harmonis
ation action.32 This issue will be further discussed below in section IV. 
 
3. The impact of Regulation 1/2003 on procedural rules 
Regulation 1/2003 also contains certain procedural rules with regard to the 
powers of the national competition authorities. Article 5 lists the powers 
of the NCAs when they apply Articles 101 and 102 such as finding an 
infringement, ordering interim measures, accepting commitments and 
imposing fines. The Commission Staff Working Paper accompanying the Report 
on Regulation 1/2003 admits that Article 5 is a very basic provision and does 
not formally regulate or harmonise the procedural rules followed by the 
NCAs or the ECN beyond Article 5.33 This means that the NCAs apply 
the same substantive rules but in divergent procedural frameworks and 
they may impose different sanctions as well. These procedural differences 
were to some extent addressed in Articles 11 and 12 of Regulation 1/2003 
                                                                                                                                 
29 There have been several attempts to introduce the prohibition of the abuse of 
economic dependency into national law. A proposal currently being discussed in 
parliament suggests that such a position on the relevant market, which enables an 
undertaking to establish substantially more favourable business conditions with an 
economically dependent undertaking than it could without such a position, shall be 
considered an abuse of economic dependency and shall be prohibited. It seems that 
at least concerning food, the described regulations will be introduced. D. BICKOVÁ 
and A. BRAUN, Section 4: Country Chapters, Czech Republic, in The European Antitrust 
Review 2010; International Competition Network, Report on Abuse of Superior 
Bargaining Position, o.c., p. 6; European Commission, Commission Staff Working Paper 
Accompanying the Report on the Functioning of Regulation 1/2003, o.c., paras. 160-169. 
30 Section 13(2) of the Competition Law provides that a dominant position in the 
retail sector is held by such market participant or several market participants, which, 
taking into consideration its purchasing power for a sufficient length of time and 
dependency of suppliers in the relevant market, has the capacity to directly or 
indirectly apply or impose unfair and unjustified conditions, provisions and payments 
on the suppliers and has the capacity to significantly hinder, restrict or distort 
competition in any relevant market in the territory of Latvia. Any market participant 
that holds the dominant position in the retail sector is prohibited from abusing such 
dominant position in the territory of Latvia. The relevant section then provides an 
exhaustive list of abuses of a dominant position in the retail sector. 
31 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., paras. 160-176. 
32 Ibid., para. 179. 
33 Ibid., para. 200. 
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with regard to the cooperation within the ECN. Despite this fact, the 
Member States have voluntarily converged their procedural rules to the 
EU procedural provisions applicable to the Commission. Table I. below 
shows this voluntary convergence. 
 
 TABLE I - Powers of NCAs: legislative implementation after Regulation 1/2003 

Convergence of 
national 
competition laws 
with Regulation 
1/2003 

 
YES 

  
NO 

 
Partial 
implementation 
 

 
Power to impose 
structural remedies 
 

Czech Republic, 
Slovenia, Austria, 
Belgium, Spain, 
Greece, Ireland, 
Malta, Netherlands, 
UK, Germany 
 

Estonia, Hungary, 
Latvia, Lithuania, 
Poland, Slovakia, 
Denmark, Finland, 
Portugal, 
Luxembourg 

Bulgaria, Romania, 
Sweden, France 
 

 
Power to order 
interim  measures 

Poland, Hungary, 
Czech Republic, 
Romania, Lithuania, 
Slovakia, Slovenia, 
Austria, Belgium, 
Spain, Greece, 
Ireland, Malta, 
Netherlands, UK, 
Germany, Finland, 
France, Sweden, 
Portugal, Italy 

Estonia, Denmark Bulgaria, 
Luxembourg, Cyprus 
 

 
Power to adopt 
commitments 
 

Bulgaria, Romania, 
Lithuania, Hungary, 
Slovenia, 
Slovakia,Czech 
Republic, Poland, 
Austria, Belgium, 
Spain, Greece, 
Ireland, 
Netherlands, UK, 
Germany, Finland, 
France, Sweden, 
Italy, Luxembourg 

Estonia, Malta 
 

Latvia, Portugal, 
Cyprus 
 

Power to seal 
business premises, 
books 
 

Lithuania, Hungary, 
Slovakia, Czech 
Republic, Poland, 
Belgium, Spain, 
Greece, 
Netherlands, UK, 
Germany, Finland, 
France, Sweden, 
Denmark 

Slovenia, Austria, 
Ireland, 
Luxembourg 
 

Bulgaria, Latvia, 
Romania, Italy, 
Cyprus,  
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Power to inspect 
private premises 
 

Estonia, Hungary, 
Poland, Czech 
Republic, Slovakia, 
Slovenia, Romania, 
Austria, Belgium, 
Spain, Finald, 
France, Greece, 
Ireland, 
Luxembourg, Malta, 
Netherlands, 
Sweden, UK 

Bulgaria, Italy, 
Portugal, Denmark 

Lithuania, Cyprus, 
Germany 
 

 
Calculation of fine 
Max. 10% of 
undertaking’s 
turnover 

Czech Republic, 
Slovenia,  Slovakia, 
Latvia, Romania, 
Lithuania, Bulgaria, 
Hungary, Poland 

Estonia (fixed) 
 

 

 
Fines on association 
of undertakings 

Hungary, Latvia 
Lithuania, Belgium, 
Spain, Finland, 
Netherlands 

Estonia, Slovakia, 
Slovenia, Poland, 
Romania 
Luxembourg 

Czech Republic, 
Bulgaria, Austria, 
Germany, Denmark, 
France, Greece, 
Ireland, Italy, 
Portugal, Sweden, 
UK 

 
Informal guidance 
 

Latvia, Poland, 
Romania, Slovenia, 
Austria, Belgium, 
Denmark, Germany, 
Ireland, Spain, 
Netherlands, 
Portugal, Sweden, 
UK 

Czech Republic, 
Hungary, Estonia, 
France, Greece, 
Luxembourg, Malta 
 

Lithuania, Slovakia, 
Bulgaria, Finland, 
Italy, Cyprus 
 

 
Leniency 

Czech Republic, 
Slovakia, Hungary, 
Poland, Latvia, 
Lithuania, Romania, 
Bulgaria, Estonia, 
Austria, Belgium, 
Denmark, Germany, 
Ireland, Spain, 
Netherlands, 
Portugal, Sweden, 
UK, France, Greece, 
Luxembourg, 
Finland, Italy, 
Cyprus 

Malta Slovenia34 

Source: Results of the questionnaire on the reform of Member States' national competition laws after EC 
Regulation No. 1/2003; International Comparative Legal Guide, Enforcement of Competition Law 
2009, Global Legal Group, Cartels & Leniency 2009, Country Reports, 2009 

                                                
34 A true leniency program does not exist. However, according to Article 76 of the 
Competition Act the fine applicable to an undertaking in a cartel may be waived by 
the Office if certain conditions are fulfilled. Z. ZORIC, N. PIPAN NAHTICAL, 
“Chapter 37: Slovenia” in Global Legal Group, Cartels & Leniency, 2009, p. 219. 
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Yet, the Commission acknowledges that divergences of Member States' en
forcement systems remain on important aspects such as fines, criminal san
ctions, liability in groups of undertakings, liability of associations of undert
akings, succession of undertakings, prescription periods and the standard o
f proof, the power to impose structural remedies, as well as the ability of M
ember States’ competition authorities to formally set enforcement prioriti
es. The Commission Staff Working Paper provides neither data nor an 
overview of these divergences; however, these differences have significant 
implications for how cases are eventually enforced by the NCAs. For 
example, the Member States’ procedural rules on complaints and the rights 
of complainants during investigation largely differ from one another. 
While some countries provide extensive rights for complainants more or 
less on similar conditions as the European Commission35 in a number of 
countries the NCAs initiate proceedings exclusively on their own initiative 
and use complaints merely as a source of information. Differences still 
exist among those countries that grant certain procedural rights to 
complainants. The varying degrees of participation rights in the national 
procedures can jeopardise the uniform application of EU competition 
law.36  

                                                
35 The legal framework for handling of complaints has been laid down by Regulation 
1/2003, Commission Regulation (EC) 773/2004 of 7 April 2004 relating to the conduct of 
proceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty, No 
773/2004/EC, 7 April 2004, Official Journal, 2004, L 123, and the Commission Notice on 
the handling of complaints by the Commission under Articles 81 and 82 of the EC Treaty, 
Official Journal, 2003, L 1. 
36 Complaints are not only significant sources of market information for NCAs, but 
complainants’ participation in the competition law proceedings constitutes relevant 
procedural safeguards of good administration. On the one hand, while the rights of 
complainants are not “as far reaching as the right to a fair hearing of the companies 
which are the object of the Commission’s investigation” and their limits “are reached 
where they begin to interfere with those companies’ right to a fair hearing” (E.C.J., 
Joined Cases 142 and 156/84, BAT and Reynolds v. Commission, 1987, para. 20), both too 
broadly and too narrowly defined rights of complainants can lead to problems of 
administrative accountability vis-à-vis the undertakings concerned. On the other 
hand, granting certain procedural rights to those persons and organisations, in 
particular end-consumers whose economic rights have been adversely and directly 
affected by anti-competitive practices, also serves the purpose of sufficiently 
accounting for the representation of these interests in the procedure of the NCAs. 
NCAs are administrative authorities that must act in the public interest, not a 
judicial authority the function of which is to safeguard individual rights. Moreover, 
denying participation rights to complainants and structuring the procedure 
exclusively around the rights of the defence of the undertakings targeted is 
inconsistent with the overall aim of the procedure: effective enforcement of 
competition rules. It is also incongruous with the ultimate aim of these rules: 
ensuring consumer welfare. See also C.F.I., Joined cases T-213/01 and T-214/01, 



21  European Journal of Legal Studies  [Vol.3 No.1 
 

 

 
4. The impact of Regulation 1/2003 on institutions  
While the transfer of substantive rules could rely on well-defined EU rules, 
clear guidance on how to enforce these rules has not been provided by the 
EU. Crucial questions of institutional choice were left unanswered except 
for some very general rules in Regulation 1/2003.  
 
Under Article 35 of Regulation 1/2003, each Member State had a clear 
obligation to draw up a national competition law and designate a 
competition authority responsible for the application of Articles 101 and 
102 before 1 May 2004;37 however, the details were left to the Member 
States themselves. These authorities could be administrative or judicial. 
The only requirement imposed by Article 35, was that the authorities had 
to be designated in order to guarantee that the provisions of Regulation 
1/2003 were effectively complied with. 38  The accession process merely 
required an adequate administrative capacity through well-functioning 
competition authorities and thus the new Member States had a great deal 
of freedom in designing the institutional framework of competition law 
enforcement. Beyond Article 35 of Regulation 1/2003, neither further 
requirements nor formal rules had been formulated on the powers and 
procedures of these competition authorities.39 The competences of the 
national authorities were very roughly set out in Articles 5 and 6 of 
Regulation 1/2003.   
 

                                                                                                                                 
Österreichische Postsparkasse v. Commission, para. 112; T-114/92, BEMIM v Commission, 
1995, ECR II-147, para. 28. 
37  Article 35(1) of Regulation 1/2003: “The Member States shall designate the 
competition authority or authorities responsible for the application of Articles 81 
and 82 of the Treaty in such a way that the provisions of this regulation are 
effectively complied with. The measures necessary to empower those authorities to 
apply those Articles shall be taken before 1 May 2004. The authorities designated 
may include courts.” 
38  Point 2 of the Notice on cooperation within the Network of Competition 
Authorities provides that “[u]nder general principles of Community law, Member 
States are under an obligation to set up a sanctioning system providing for sanctions 
which are effective, proportionate and dissuasive for infringements of EC law”. See 
also, E.C.J., Case C-176/03, Commission of the European Communities v. Council of the 
European Union, 13 September 2005, ECR I-7879, paras. 46-55. 
39  Although national procedural rules have to provide for admission of the 
Commission as amicus curiae in national procedures, NCAs will have to be 
empowered to conduct examinations in accordance with Regulation 1/2003, and 
Member States will have to report to the Commission. The Commission retains 
broad supervisory powers that allow it to intervene in proceedings before the 
national authorities and which in fact enable it to act as primus inter pares. See Article 
11(6). 
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The Report on the Functioning of Regulation 1/200340 has acknowledged this 
institutional deficit. In the absence of Community guidance, institutional 
choices were guided by a learning process characterised by improvisation 
and experimentation. While the Community institutions seemed to have 
pushed towards separate treatment of competition law, unfair trade 
practices and consumer protection, the institutional division of 
competencies at the Community level (DG Competition, DG Sanco, DG 
Internal Market) has not served as a prototype in all Member States. In 
fact, many Member States have enforcement powers in several fields of 
market regulation and combine several (quasi-)regulatory competences in 
one agency. The diversity of institutional design among competition 
authorities across the EU is based on country-specific institutional 
traditions and legacies. For example, traditionally the new Member States 
in Central and Eastern Europe entrusted their regulatory agencies with 
broad market regulatory tasks and sometimes with overlapping 
competences (see Table II).  
 
Three different models can be distinguished. There are NCAs that have 
competences in other regulatory fields than competition law. For example, 
the Netherlands Competition Authority (NMa) also accommodates the 
Energy Chamber. Similar institutional change has taken place in Estonia 
and Bulgaria recently. The Estonian NCA (ECA) was transformed into an i
ntegrated authority by merging with the previously separate communicatio
ns, energy market and railway regulators at the beginning of 2008.41 The B
ulgarian NCA took up regulatory tasks in the fields of procurement and 
concession procedures under the Public Procurement Act and the 
Concession Act.42 Monitoring public procurement is a task that can be 
found in the portfolio of other NCAs as well, for example in Germany. Th
en there are NCAs that combine the enforcement of competition law and 
some specific parts of consumer law related to information, such as rules 
against deception or misleading advertising. This is the case in Hungary or 
Italy. A variation on this model is an agency with a double mission: 
responsibilities for the enforcement of both competition law and 
                                                
40 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., paras. 190 and 200. 
41 As a result of the merger, the ECA consists of three divisions - competition, 
railway and energy regulation and communications regulation. Hence, the different 
divisions of the ECA regulate also specific sectors. 
42 Bulgarian Law on Protection of Competition (LPC), State Gazette, Issue 102, 28 
Nov. 2008, entered into force in May 2009. Prior to the adoption of the 2008 Law 
on Protection of Competition, there was quite some debate around whether or not 
prosecution of unfair trade practices should be excluded from the remit of the 
Commission for the Protection of Competition and vested with the Commission for 
Consumer Protection. Eventually, the Commission for the Protection of 
Competition retained the powers to enforce the unfair trade practice rules. 
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consumer protection law such as the United Kingdom’s Office of Fair 
Trading (OFT) or the Polish Office of Competition and Consumer 
Protection (UOKiK).43 The third model is where the sole competence of 
the NCA includes the enforcement of competition law, like in Romania or 
Portugal. An overview of the different models is provided in Table II. 
 
TABLE II - Competences of the NCAs 

Competence of 
competition agency 
includes unfair 
competition or 
consumer protection 

Competence of competition agency 
includes other regulator yarea than 
competition law  

Competence of 
competition agency 
include sonly 
competition law 

Bulgaria, Poland, 
Hungary, Lithuania, 
Latvia, Estonia, Italy, 
Malta, France, United 
Kingdom, Ireland, 
Spain 
 

Austria, Bulgaria, Poland, Hungary, 
Lithuania, Latvia, Estonia, Czech 
Republic, Netherlands, Sweden, 
Denmark, Germany 
 

Romania, Greece, 
Portugal, Belgium, 
Luxembourg, 
Finland, Slovakia, 
Cyprus, Slovenia 

 
The relevance of the different agency models can be seen in the growing 
recognition of the importance of institutions in economic and legal 
reforms. Institutions can considerably influence the implementation of 
legal rules and administrative policies.44 Therefore, the effectiveness of law 
and economic reforms also depends on the institutional environment 
comprising background constraints that guide individual behaviour. These 

                                                
43 The Office of Competition and Consumer Protection (UOKiK) was established in 
1990 as the Antimonopoly Office. (AO) A significant change took place in 1996, 
when after the reform of the central administration, the AO received its present 
name - the Office of Competition and Consumer Protection (Urząd Ochrony 
Konkurencji i Konsumentów - UOKiK.) The extent of its activities was simultaneously 
extended to include the protection of consumer interest. In 2000 the Office started 
monitoring the state aid granted to entrepreneurs and supervision of general product 
safety. On 16 February 2007 a new Act of Competition and Consumer Protection 
was adopted. In order to improve the effectiveness of the Office’s operations, the 
Act eliminated the institution of proceedings launched upon a motion with regard 
to practices restricting competition and infringing collective consumer interests. The 
Act empowers the President of the Offices to impose fines on undertakings which 
have infringed collective consumer interest. In 2002 the Offices made an effort to 
create a market supervision system for products under community directives and a 
fuel quality monitoring system. 
44 The relevance of institutions has already been emphasised by Stiglitz, who argued 
that stages of economic development indicated the existence of the necessary pre-
conditions for the development of the institutions required for a well-functioning 
market economy and the capability of the institutional apparatus to generate wealth 
for the citizens. J. STIGLITZ, “Participation and Development: Perspectives from 
the Comprehensive Development Paradigm”, Review of Development Economics, Vol. 
6, No. 2, June 2002, pp. 163-182, at p. 164. 
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constraints can be formal explicit rules such as codes of conduct, norms of 
behaviour and conventions, and informal, often implicit, rules.45 Moreover, 
not only the institutional design but also reorganisations in the form of 
shifting legislative powers between regulatory agencies, can substantially 
influence the actual enforcement of legal rules. For example, many 
Member States have introduced the power to investigate private premises, 
but its practical application has remained limited. Similarly, many Member 
States have followed the Commission’s example in introducing leniency 
programmes, but the application of these programmes has faced resource 
constraints, or, due to inappropriate design of the law, has resulted in 
uncertainty for businesses with regard to eligibility. 
 
Despite the relevance of institutional designs, comparative studies have so 
far remained modest and have taken place within the framework of larger 
international organisations such as the OECD and the ICN. The OECD 
has previously discussed optimal competition agency, but the focus of this 
survey was on the ‘external’ design, that is, the place of this authority in 
the administrative structure, its relations to other bodies - horizontal and 
vertical - and its competences rather than the ‘internal’ organisational 
structure. 46  The Seventh Global Competition Forum of the OECD 
discussed the allocation of regulatory powers in the field of consumer 
protection and competition law.47 Discussions on agency design have taken 
place within the International Competition Network, which has even 
launched a project and allocated a Working Group to the subject of agency 
effectiveness. 48  The ICN project produced a report in 2009, which 
contains an analysis of the relation between the definition of priorities and 
resource allocation and the effectiveness of competition agencies’ 
decisions with a focus on compliance with agency decisions (e.g. payment 
of fines, compliance with behavioural and structural remedies imposed; for 

                                                
45 P.G. KLEIN, “New Institutional Economics”, in B. BOUCKAERT and G. De 
GEEST eds., Encyclopedia of Law and Economics, Cheltenham, Edward Elgar, 2000, pp. 
458-459; W.E. KOVACIC, “Institutional Foundations for Economic Legal Reform 
in Transition Economies: The Case of Competition Policy and Antitrust 
Enforcement”, Chicago-Kent Law Review, Vol. 77, 2001, p. 265. 
46 OECD, Optimal Design of a Competition Agency, C CNM/GF/COMP(2003)2, p. 2. 
47 OECD, Global Forum on Competition, The interface between competition and consumer 
policies, Background Note, DAF/COMP/GF(2008)4. 
48  International Competition Network, Competition Policy implementation 
Working Group: sub group 1, Agency Effectiveness Project, 
http://www.internationalcompetitionnetwork.org/working-groups/current/agency-
effectiveness.aspx. See also W.E. KOVACIC, The Federal Trade Commission at 100: 
Into Our Second Century, Presentation Before the 21st Annual Western Conference of 
the Rutgers University Center for Research in Regulated Industries, Monterey, 
California, 18 June,2008. 
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example, divestitures, amendments to contracts). 49  The report 
acknowledges that effectiveness of agencies depends on a variety of factors 
such as strategic planning, prioritisation, project delivery, knowledge 
management, ex-post evaluation, human resource management and 
communication and accountability. However, it does not elaborate on the 
portfolio of the authorities, the tasks and competences they have and how 
those factors influence the effectiveness of enforcement. No similar 
studies exist on the institutional designs of the NCAs in the EU Member 
States. 
 
IV. COMPARING COMPETITION LAWS OF THE EU MEMBER STATES 
 
In the following the Commission’s and the Member States’ incentives and 
methods as well as the effects of comparing national and EU competition 
laws will be discussed by analysing the Report on the Functioning of Regulation 
1/2003 and the work of the ECN.  
 
1. Report on the functioning of Regulation 1/2003 
Regulation 1/2003 required the Commission to prepare a report on its oper
ation by 1 May 2009. The aim of the 
Report on the functioning of Regulation 1/2003 was to understand and ass
ess how modernisation of the EU competition enforcement rules has work
ed during the first five years from its entry into force. The preparation of t
he report involved a fact-finding phase to obtain input from stakeholders.50

 
The Report on the Functioning of Regulation 1/2003 and the accompanying Staf
f Working Paper evaluate the substantive and procedural aspects of the enfo
rcement of Articles 101 and 102 by both the Commission and the national 
authorities. Thus in fact, these two documents serve as a comparative analy
sis of the EU and national legal rules as well as EU and national practice of 
enforcement. The Staff Working Paper extensively discusses national rules
 concerning unilateral conduct where the convergence rule does not apply,
51 the procedural rules defining the NCAs’ enforcement powers52 as well as 

                                                
49 International Competition Network, Report on the Agency Effectiveness Project: Second 
Phase – Effectiveness of Decisions, 2009, 
http://www.internationalcompetitionnetwork.org/uploads/library/doc375.pdf. 
50 The Commission received submissions from businesses and business associations, 
law firms, lawyers' associations and academia. The Member States’ competition 
authorities have been closely associated with the preparation of the report and have 
provided detailed input.  
51 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., paras. 160-176 
52 Ibid., paras. 195-207. 
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the evolving structures of NCAs.53 
 
The Commission concludes that the Report, and thus this comparative anal
ysis, serve as a basis for the Commission to assess, at a further stage, wheth
er it is appropriate to propose any revision of the Regulation and extend th
e conversion of national rules in accordance with the EU legal framework. 
The Staff Working Paper actually says that “such a policy discussion should 
also explore the means by which procedural convergence could best be 
achieved, e.g. soft harmonisation or the adoption of certain minimum 
standards through legislative rules.” 54 
 
The report highlights a limited number of areas which merit further evalua
tion, such as the procedures of national competition authorities and the ar
ea of unilateral conduct. However, the enforcement of EU competition la
ws is not only influenced by the fact that NCAs apply the EU rules accordi
ng to divergent procedures and may impose a variety of sanctions, but also 
by divergent institutional settings, which should also be examined. The pos
sibility of further harmonisation will be discussed in section V. In the next 
section the comparative work of the ECN will be analysed. 
 
2. Comparing laws in the ECN  
The ECN is a network formed by the national competition authorities of 
the EU Member States and the Commission, co-operating closely on 
European competition law. The ECN was created as a forum for 
discussion and regular contact and consultation in the application and 
enforcement of EU competition policy as well as in cases where NCAs 
apply Articles 101 and 102 TFEU. The two main pillars of the network are 
case allocation and information exchange.  
 
The ECN is a highly juridified network with detailed cooperation 
mechanisms defined in Regulation 1/2003 and the Notice on Cooperation 
within the Network of Competition Authorities.55 The ECN did not emerge at 
the initiative of the Member States, but was centrally designed and 
established by the Commission. It is characterised by formalism in order 
to safeguard consistent law application and it has a hierarchical structure 
where the Commission holds a central position vis-à-vis the Member 
States. While the ECN was primarily designed as a policy enforcement 
network, in fact it seems to function as a policy making network operating 
through policy discussions and mutual policy learning among the NCAs. It 

                                                
53 Ibid., paras. 190-194. 
54 Ibid., para. 207. 
55 European Commission, Notice on Cooperation within the Network of Competition 
Authorities, 27 April 2004,Official Journal, 2004, C 101. 
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is clear that the ECN represents an active platform of comparative analysis 
among the NCAs56, resulting in visible harmonisation, such as the ECN 
Model Leniency Programme,57 the review process of Article 102 and sector 
specific regulations.58  
 
The work of the ECN is organised at four different levels: yearly meetings 
of the Directors General of the European Competition Authorities, Plenar
y meetings, horizontal working groups and sector-specific subgroups. The 
Director General’s meeting is the forum for discussing major policy issues 
such as the review of the Commission’s policy on Article 102, the ECN Mo
del Leniency Programme, increases in food and energy prices and the finan
cial crisis. The ECN Plenary discusses horizontal policy issues of common 
interest such as the ability of national competition authorities to disapply s
tate measures in their application of the EU competition rules. Within the
 ECN Plenary, several working groups operate which deal with horizontal i
ssues of a legal, economic or procedural nature, situated at the interface be
tween EU law and the different national laws, for example leniency progra
mmes, sanctions, or even the review of vertical and horizontal agreements. 
Within these horizontal working groups, there are subgroups that engage i
n discussions on particular sectors. 59 
 
The ECN has a clear influence on both EU and national competition laws, 
demonstrated by the voluntary harmonisation of procedural rules. Cengiz 
argues that the success of the ECN is mainly to be found in its informal 
mechanisms of information exchange. She adds that at the same time, this 
comes with certain costs in terms of accountability and due process as a 
result of the ECN’s isolation from the outside world.60 While in theory 
national parliaments control NCAs, and the European Parliament the 
Commission, these mechanisms have proved weak due to information 
asymmetries.61 Moreover, the procedures of the ECN and its main output 
in the form of soft law instruments marginalise judicial control by the 
European courts, as confirmed by the General Court in France Télécom.62 
                                                
56 See ECN Working Group on Cooperation Issues, Results of the Questionnaire on the 
Reform of Member States National Competition Laws after EC Regulation No. 1/2003, 14 
April 2008, 
http://ec.europa.eu/competition/ecn/ecn_convergencequest_April2008.pdf. 
57 ECN Model Leniency Programme, Report on Assessment of the State of Convergence, 
2009, http://ec.europa.eu/competition/ecn/model_leniency_programme.pdf.  
58 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., paras. 248-249. 
59 Ibid. 
60 F. CENGIZ, Regulation 1/2003 Revisited, o.c., pp. 23-25. 
61 Ibid., p. 24; C. SCOTT, “Accountability in Regulatory State”, Journal of Law and 
Society, 2000, pp. 38-60. 
62 C.F.I., Case T-340/03, France Télécom SA v. Commission, 2007, ECR II-107,  para.83. 



2010]                     Comparing EU and National Competition Law Enforcement      28 

 

 
The output of the ECN as well as these accountability problems also have 
to be evaluated by having regard to the Commission’s role in the ECN. 
The comparative work within the ECN and the possibility to function as a 
melting pot of national laboratories is limited by the dominance of the 
Commission and its clear intention to push EU law as the benchmark of 
harmonisation. This can be seen through the convergence rule in Article 3 
of Regulation 1/2003 and the Commission’s plan to harmonise further 
substantive and procedural rules.  
 
3. The purpose of comparing laws 
 
The reason behind comparing national and EU competition laws is the 
need for coherent and uniform application of EU competition law, 
effective judicial protection and effective administrative enforcement in 
compliance with the principle of effet utile. Comparing national laws was 
brought about by the increased role of national procedural rules in the 
enforcement of EU competition rules. The direct connection between 
procedural and substantive rules can affect the outcome of a case 
considerably. As mentioned above, the decentralised enforcement of EU 
competition law made the actual outcome of EU competition rules subject 
to 27 administrative procedural laws. The Commission is concerned about 
the transparency of such a multi-faceted enforcement system and how this 
affects legal certainty and ultimately the level playing field for 
undertakings. Transparency, equal and fair access to justice might not be 
guaranteed by such an enforcement system with diverging national 
procedures.63 
 
As for the Member States, they can use the consultative nature of the 
ECN to justify ‘Europeanisation’ of national policy. On the other hand, 
while the NCAs are being held accountable and they are evaluated by 
national control and audit mechanisms such as annual reports submitted to 
the parliaments, there is also a certain ‘peer accountability’ present within 
the ECN and other international networks such as the ICN and the 
OECD.64 Even though the ECN was initially created in order to guard 
uniform and consistent enforcement of Articles 101 and 102 TFEU, it has 
                                                
63 Similarly, the Storme Commission argued that international businesses required an 
effective and transparent system of procedural law, and citizens an equal and fair 
access to justice; these results could only be achieved if a harmonised system of 
procedural rules was set up. M. STORME ed., Approximation of Judiciary Law in the 
European Union, Dordrecht, Martinus Nijhoff, 1994, pp. 44-45. 
64 Within the ECN, for example, all NCAs’ annual reports are published in English 
on the website of the Commission’s DG Competition, 
http://ec.europa.eu/comm/competition/ecn/annual_reports.html. 
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proved to be a notable forum for discussing enforcement methods, for 
mutual learning and even for informally converging enforcement policies.  
It is apparent from the Report on the functioning of Regulation 1/2003 
that the Commission is using Regulation 1/2003 and its further legislation 
in EU competition law, such as the Leniency Notice65, as the benchmark 
of comparison.66 However, if the ECN was to serve as a valid framework 
for regulatory competition between Member States’ laws, then it should be 
left to this competitive process to yield the most effective or most 
efficient rules between all the 27 national laws and the EU law. The 
comparison of national laws should not be steered by the Commission and 
should not be based on the benchmark provided by the EU rules. Even 
though application of EU rules in parallel with national law makes 
convergence with EU law easier in practice, it is argued that a more 
objective and more efficient approach would be to enable competition 
between all 28 alternatives.  
 
So far, the Commission has conducted the most extensive and 
comprehensive comparative studies in the field of private enforcement of c
ompetition law with the clear purpose of harmonising national procedural 
laws at a later stage. This comparative exercise is worth mentioning as it al
so illuminates the Commission’s overall policy with regard to harmonising 
national procedural rules. 
 
a. Comparing laws for private enforcement of competition law 
Irrespective of the Community’s lack of competence in private law 
matters, the European Commission has taken a number of concrete steps 
in order to facilitate damages actions for the breach of European 
competition rules. The Commission published the Ashurst study in 2004, 
which found an “astonishing diversity and total underdevelopment” of 
private damages actions in the EU. 67  In order to stimulate private 
enforcement, the Commission published a Green Paper on how to facilitate 
actions for damages caused by violations of EC competition rules in 
December 2005.68 The Green Paper outlined the reasons for the low levels 
of private enforcement of competition rules and found that the failure is 
largely due to various legal and procedural hurdles in the Member States’ 
rules governing actions for antitrust damages before national courts. In 
                                                
65 European Commission, Notice on Immunity from Fines and Reduction of Fines in Cartel 
Cases,  8 Dec. 2006, Official Journal, C 298. 
66 ECN Working Group on Cooperation Issues, Results of the Questionnaire on the 
Reform of Member States National Competition Laws after EC Regulation No. 1/2003, o.c. 
67  D. WAELBROEK, D. SLATER and G. EVEN-SHOSHAN, Study on the 
Conditions of Claims for Damages in Case of Infringement of EC Competition Rules, 2004. 
68 European Commission, Green Paper: Damages Actions for Breach of the EC Anti-trust 
Rules, No COM(2005) 672 final, 19 December 2005. 
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2008, the Commission published a White Paper69 that made detailed and 
specific proposals to address the obstacles to effective damages actions.  
 
Both the Green Paper and the White Paper addressed the main divergences 
of tort laws across the various Member States. The documents in fact 
argued that the differences among the various models of tort laws 
jeopardise the effective private enforcement of European competition law. 
At the same time they also clearly contrasted the high convergence of 
competition laws with the considerable divergences in tort laws.70  
 
After the major comparative Ashurst study on the development of damage
s claims in the 25 Member States the Commission laid a causal link betwee
n the low degree of litigation resulting in much of the harm caused by anti-
competitive practices remaining uncompensated, and the disparities in the
 tort and procedural laws of the Member States. This causal link was clearl
y stated in both the Green Paper of 2005 and the White Paper of 2008. In bo
th documents the Commission concluded that the exercise of the right to 
damages in Europe is still facing considerable hurdles because the “traditio
nal tort rules of the Member States, either of a legal or procedural nature, a
re often inadequate for actions for damages in the field of competition law,
 due to the specificities of actions in this field.” In addition, the different a
pproaches taken by the Member States can lead to differences in treatmen
t and to less foreseeability for the victims as well as the defendants, i.e. to a
 high degree of legal uncertainty.71  
 
The Commission established a similar line of argumentation in the Report 
on the Functioning of Regulation 1/2003 and its accompanying Staff Working 
Paper, indicating that it is necessary to assess the potential problems 

                                                
69 European Commission, White Paper on Damages Actions for Breach of the EC Antitrust 
rules, No COM(2008) 165, 2 April 2008; European Commission, Commission Staff 
Working paper Accompanying the White Paper on Damages for Breach of the EC Antitrust 
Rules, No SEC(2008) 404, 2 April 2008. 
70 F. MARCO and A. SÁNCHEZ GRAELLS, “Towards a European Tort Law? 
Damages Actions for Breach of the EC Antitrust Rules: Harmonizing Tort Law 
through the Back Door?, ERPL, 3/2008, p. 472-473 
71 “[A]ntitrust damages cases display a number of particular characteristics that are 
often insufficiently addressed by traditional rules on civil liability and procedure. 
This gives rise to a great deal of legal uncertainty. These particularities include the 
very complex factual and economic analysis required, the frequent inaccessibility and 
concealment of crucial evidence in the hands of defendants and the often 
unfavourable risk/reward balance for claimants.” White Paper, Section 1.1; European 
Commission, Commission Staff Working paper Accompanying the White Paper on Damages 
for Breach of the EC Antitrust Rules, o.c., point 5; European Commission, Impact 
Assessment Accompanying the White Paper on Damages COM(2008) 165 final, No 
SEC(2008) 405, 2 April 2008, Section 2.3. 
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related to the divergences of unilateral conduct rules, procedural rules and 
institutional matters and to explore alternative further actions. 72  The 
Commission in fact, now makes a far-reaching attempt to bridge “what 
until now seemed to be the ‘unbridgeable’.”73 
 
V. FURTHER HARMONISATION OF NATIONAL SUBSTANTIVE AND P

ROCEDURAL RULES 
 
While harmonisation and convergence of substantive competition laws is 
well advanced, a similar convergence and harmonisation of the procedural 
rules and institutional frameworks has not taken place. The Commission a
rgued that these divergences merit further examination and reflection. In f
act, it has taken an initial step towards further harmonising substantive rul
es on unilateral conduct and procedural rules. It has stated that it 
considers soft harmonisation or the adoption of certain minimum 
standards through legislative rules. 74  Whether procedural rules and 
substantive rules on unilateral conduct (mostly administrative but in some 
Member States criminal) should be harmonised is questionable. 
In the following, a critical look is taken at the Commission’s proposal to 
further harmonise rules on unilateral conduct and the procedural 
framework of competition law enforcement. First, it will be examined 
whether this is legally, i.e. what legal basis and which legal arguments the 
Commission could use in order to further harmonise procedural rules. 
Second, it will be examined whether harmonising rules on unilateral 
conduct and further harmonisation of procedural rules would be more 
efficient than the existing legal diversity. The economics of harmonisation 
will be applied to assess the top-down harmonisation by the Union and 
comparative law and economics is applied to evaluate the bottom-up 
voluntary harmonisation of the Member States. 
 
1.  Harmonisation of procedural rules through the backdoor?  
The Commission’s intention to further harmonise national procedural 
rules for the public enforcement of EU competition law exhibits similar 
legal problems as the Commission’s ongoing ambitious policy project on 
private enforcement, where in fact the harmonisation of private law rules 

                                                
72 European Commission, Report on the Functioning of Regulation 1/2003, o.c., paras. 22, 
33; European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., paras. 177, 179, 207. 
73 W. VAN GERVEN, “Bridging the Unbridgeable: Community and National Tort 
Laws After Francovich and Brasserie”, International and Comparative Law Quarterly, Vol. 
45, 1996, pp.507-544. 
74 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., para. 207. 
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and civil procedures is at stake.75 In both cases, the Commission faces the 
problem that it lacks competence and a clear legal basis to harmonise 
procedural rules. The private law consequences of competition law 
infringements as well as the administrative procedures fall within the 
competence of the Member States in accordance with the principle of 
subsidiarity and so-called national procedural autonomy. It is, therefore, 
for the Member States to provide for remedies to effectuate damages 
actions and it is for the national courts to hear cases.76  
 
In accordance with Article 5 TEU, the Union is only empowered to act 
within the competences conferred upon it by the Treaty. With regard to 
the harmonisation of procedural rules, one could turn to Article 114 TFEU 
(ex 95 EC), which forms the legal basis for harmonisation measures when 
such measures have as their objective the establishment and the 
functioning of the internal market. For example, the Public Procurement 
Remedies Directives were issued on this legal basis.77 However, this Article 
has been strictly interpreted by the Community Courts and it can be 
applied only when it can be proved that without the harmonisation 
measures the functioning of the internal market would be endangered and 

                                                
75 Private enforcement of competition law in fact is a question of national private law 
rules, contract, tort and corresponding civil procedural rules. The ECJ’s judgment in 
Courage raised a number of legal questions that are related to the core of private law, 
such as invalidity of contract clauses, contractual and non-contractual liability, the 
nature of the damages (direct pecuniary loss and lost business opportunities) as well 
as the amount of damages, causal link between the damages and the infringement. 
E.C.J., Case C-453/99, Courage v. Crehan, 2001 ECR I-6297. 
76 The ECJ has consistently held that “in the absence of Community rules governing 
the matter, it is for the domestic legal system of each Member State to designate the 
courts and tribunals having jurisdiction and to lay down the detailed procedural rules 
governing actions for safeguarding rights which individuals derive directly from 
Community law, provided that such rules are not less favourable than those 
governing similar domestic actions (principle of equivalence) and that they do not 
render practically impossible or excessively difficult the exercise of rights conferred 
by Community law (principle of effectiveness).” E.C.J., Joined cases C-295/04 to C-
298/04 Manfredi v. Lloyd Adriatico Assicurazioni SpA and Others, 2006 ECR, para. 62; 
E.C.J., Case 33/76, Rewe-Zentralfinanz eG and Rewe-Zentral AG v. 
Landwirtschaftskammer für das Saarland (Rewe I), 1976 ECR 1989, para. 5; E.C.J., Case 
C-261/95 Palmisani v. INPS, 1997 ECR I-4025, para. 27; E.C.J., Case C-453/99, Courage 
v. Crehan, para. 29, 
77 EEC Council, Directive on the Coordination of the Laws, Regulations and Administrative 
Provisions Relating to the Application of Review Procedures to the Award of Public Supply 
and Public Works Contracts, No 89/665/EEC, 21 December 1989, Official Journal, 1989, 
L 395/33; EEC Council, Directive Coordinating the Laws, Regulations and Administrative 
Provisions Relating to the Application of Community Rules on the Procurement Procedures of 
Entities Operating in the Water, Energy, Transport and Telecommunications Sectors, No 
92/13/EEC, 25 February 1992, Official Journal, 1992, L 76/14.   
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competition distorted. The ECJ, among others, held that the goal of the 
Commission’s intervention had to be stated precisely by explaining the 
actual problems consumers faced in the internal market and the actual 
obstacles to the free movement principles as well as the distortions of 
competition. In Germany v. Parliament and Council, the ECJ said explicitly 
that “a measure adopted on the basis of Article 100a of the Treaty must 
genuinely have as its object the improvement of the conditions for the 
establishment and functioning of the internal market. If a mere finding of 
disparities between national rules and of the abstract risk of obstacles to 
the exercise of fundamental freedoms or of distortions of competition 
liable to result therefrom were sufficient to justify the choice of Article 
100a as a legal basis, judicial review of compliance with the proper legal 
basis might be rendered nugatory.”78 Accordingly, the Commission has to 
define the legal problems precisely by providing clear evidence of their 
nature and magnitude, explaining why they have arisen and identifying the 
incentives of affected entities and their consequent behaviour.  
 
Since the Amsterdam Treaty, Article 81 TFEU (ex Article 65 TEC) can be 
applied as the legal basis for harmonisation of civil procedural law. This 
legal basis can be used with regard to civil matters which have cross-border 
implications and as long as common rules are necessary for the functioning 
of the internal market. It could be argued that even though this legal basis 
concerns civil procedural measures, it could be applicable also to 
administrative procedural law.79  
 
Both Article 114 and 81 TFEU require a justification for procedural 
                                                
78 E.C.J., Case C-376/98, Germany  v. Parliament and Council, 5 Oct. 2000, ECR I-8419, 
para. 84. Two years later, in the ‘Tobacco Labelling’ judgment, when applying the 
same arguments, the Court approved the adoption of the Tobacco Labelling 
Directive on the basis of Article 95 EC and it thereby reaffirmed its interpretation of 
Article 95 as a legal basis for measures of harmonisation. E.C.J., Case C-491/01, 
British American Tobacco v. The Queen, 2002 ECR; EC Council, Directive 2001/37 on 
Tobacco Labelling, Official Journal, 2001, L 194/26. The Court argued that the measures 
referred to in Article 95 EC “are intended to improve the conditions for the 
establishment and functioning of the internal market” and “must genuinely have that 
object, actually contributing to the elimination of obstacles to the free movement of 
goods or to the freedom to provide services, or to the removal of distortions of 
competition.” The ECJ further stated that “recourse to Article 95 EC as a legal basis 
is possible if the aim is to prevent the emergence of future obstacles to trade 
resulting from multifarious development of national laws, the emergence of such 
obstacles must be likely and the measure in question must be designed to prevent 
them.” Germany v. Parliament and Council, paras. 83-84, cited in British American 
Tobacco, paras. 60-61. 
79  M. ELIANTONIO, “The Future of National Procedural Law in Europe: 
Harmonisation vs. Judge-made Standards in the Field of Administrative Justice”, 
Electronic Journal of Comparative Law, Vol. 13.3,  September 2009, p. 4. 
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harmonisation measures by showing that the functioning of the internal 
market is at stake, namely that the direct effect of substantive EU law 
might be at risk and market competition would not take place on equal 
terms, unless at least some minimal requirements concerning procedure 
were upheld in all Member States. Only then, there would be adequate 
grounds to support the introduction of harmonised remedies in national 
courts. Accordingly, in order to decide upon the necessity of EU 
harmonisation measures in the field of procedural law, the negative effects 
of diverging judicial remedies for European integration should be 
estimated. 
 
The influence of procedural differences in the Member States on the 
internal market could be analysed by looking at their impact on business 
actors. For example, competition would be distorted when business actors 
have to reduce their business in a certain Member State because of the 
difficulty that they might encounter in enforcing their EU law.  
Consequently, the benefits of harmonised procedural rules may be 
transparency and legal certainty, which might be much appreciated 
especially from the perspective of economic policy and competition. In 
particular, it can be argued that those participating in the economic life of 
the Community would benefit from a clear and transparent system in 
which they would be able to enforce their claims against public authorities 
all over Europe, pursuant to the same procedural rules.80 This raises the 
question whether procedural harmonisation may be pursued in a 
‘compartmentalised’ way for specific policy areas.81 Two suggestions in the 
private enforcement debate are worth mentioning with regard to 
administrative procedures. They both concern a separate harmonisation of 
economic torts or in the present case economic administrative procedures. 
Heinemann proposed that general tort rules of the DCFR could be 
examined against the backdrop of the special needs of competition law.82 
Van Boom proposed a compartmentalised approach to work with the 
existing modest body of European tort law. By addressing the policy issues 
involved in each of these torts one by one, the European Union can make 
harmonised tort law more attainable. He pointed out that a likely 

                                                
80 Ibid., p. 6; J. NORMAND, “Le Rapprochement des Procédures Civiles dans 
l’Union Européene”, European Review of Private Law, 1998, Vol. 6, pp. 383-399. 
81 In the White Paper on Damages Claims, the Commission did acknowledge that some 
of the problems identified in the Green Paper on Damages Actions also occur in other 
areas of civil/tort litigation and that some of the suggestions of the White Paper might 
thus also be appropriate beyond the boundaries of competition damages actions. 
European Commission, Commission Staff Working paper Accompanying the White Paper 
on Damages for Breach of the EC Antitrust Rules, o.c., point 312. 
82 T.M.J. MÖLLERS and A. HEINEMANN eds., The Enforcement of Competition Law 
in Europe, Cambridge, Cambridge University Press, 2007, p.377. 
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candidate for harmonisation is the category of economic torts, such as the 
protection of intellectual property through tort law, liability for 
infringement of competition rules and liability for misleading advertising.83 
The next section discusses the economic arguments of harmonisation and 
legal diversity. 
 
2. The economics of harmonisation  
As mentioned above, in EU law the harmonisation process is governed by 
the principles of subsidiarity and proportionality. These principles entail a 
cost-benefit analysis of legislation and require minimisation of transaction 
costs. The economics of harmonisation discusses the costs and benefits of 
legal diversity and harmonization. It addresses the optimal level of 
intervention by applying the economic theory of federalism as extended to 
the theory of regulatory competition.  
 
The idea that decentralised decision making may contribute to efficient 
policy choices in markets for legislation was first formulated by Tiebout in 
his classic article on the optimal provision of local public goods. 84 
Tiebout’s model has been extended to legal rules and institutions. The 
theory of regulatory competition applies the dynamic view of competition 
to sellers of laws and choice between legal orders offering a number of 
                                                
83 W.H. VAN BOOM, “European Tort Law: An Integrated or Compartmentalized 
Approach?”, in A. VAQUER ed., European Private Law Beyond the Common Frame of 
Reference – Essays in Honour of Reinhard Zimmermann, Europa Law Publishing, 2008, pp. 
133-149. 
84 This economic theory argues that local authorities have an information advantage 
over central authorities and are therefore better placed to adjust the provision of 
public goods to the preferences of citizens. Under certain strict conditions, the 
diffusion of powers between local and central levels of government favours a bottom-
up subsidiarity. The economics of federalism deals with the allocation of functions 
between different levels of government. Tiebout argued that buyers “vote with their 
feet” by choosing the jurisdiction which offers the best set of laws that satisfy their 
preferences. The economics of federalism rests upon a number of assumptions. 
When the ‘Tiebout conditions’ are fulfilled, competition between legal orders will 
lead to efficient outcomes. There has to be a sufficiently large number of 
jurisdictions from which consumers and firms can choose. Consumers and firms 
enjoy full mobility among jurisdictions at no cost. Last, there are no information 
asymmetries, which on the one hand means that states have full information as to the 
preferences of firms and citizens and on the other, suppliers of production factors 
must have complete information on the costs and benefits of alternative legal 
arrangements. Only in the presence of these information requirements will 
consumers and firms be able to choose the set of laws, which maximises their utility 
or profit. Furthermore, no external effects should exist between states and regions. 
There must be no significant scale economies or transaction savings that require 
larger jurisdictions. C. TIEBOUT, “A Pure Theory of Local Expenditures”, Journal of 
Political Economy, 1956, Vol. 64, No. 5, pp. 416-424. 
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criteria to judge whether centralisation or decentralisation is more 
successful in achieving the objectives of the proposed legislation.85 In this 
section, these criteria will be applied to the Commission’s harmonisation 
proposals in order to analyse the probable costs and benefits of top-down 
rule-making. 
 
One reason to harmonise rules of unilateral conduct as well as procedural 
rules is that their difference across countries may lead to adverse 
externalities for other Member States. Such negative spillover effects could 
very likely flow from the protection of national interests by unilateral 
conduct rules, but might be present with regard to different procedures as 
well.  While such negative externalities can be internalised by 
harmonisation, bargaining between the Member States can also solve this 
problem. According to the Coase theorem, when property rights are well 
specified, transaction costs are low, and information is complete, 
bargaining can be an efficient solution.86 In fact, the ECN provides an 
appropriate institutional framework for such bargaining between the 
Member States. As mentioned above, one of the successes of the ECN has 
been policy cooperation in the field of unilateral conduct and procedures. 
 
Another reason in favour of harmonisation is that different legal rules carry 
the risk of destructive competition. Such a ‘race to the bottom’ 
development has often been linked to and criticised as a result of 
competition among jurisdictions. It has been argued that competition 
among legal rules drives social, environmental, cultural and other standards 
down. This argument has mainly been embraced in international corporate 
law by making reference to the ‘Delaware effect’. However, the risk of 
such declining levels of standards has not yet been proved87 and what little 
empirical evidence exists is inconclusive. Furthermore, international trade 

                                                
85 R. VAN DEN BERGH, “The Subsidiarity Principle in European Community Law: 
Some Insights from Law and Economics”, Maastricht Journal of European and 
Comparative Law, 1994, Vol. 1, p. 337; R. VAN DEN BERGH, “Modem Industrial 
Organisation versus Old-fashioned European Competition Law”, European 
Competition Law Review, 1996, pp. 7-19; R. VAN DEN BERGH, “Regulatory 
Competition or Harmonization of Laws? Guidelines for the European Regulator in 
The Economics of Harmonizing European Law”, in A. MARCIANO and J.-M. 
JOSSELIN eds., The Economics of Harmonizing European Law, Cheltenham, Edward 
Elgar, 2002. 
86 R.J. VAN DEN BERGH and P.D. CAMESASCA, European Competition Law and 
Economics, o.c., p. 132. 
87 G. WAGNER, The Virtues of Diversity in European Private Law, in J. SMITS, The 
Need for a European Contract Law: Empirical and Legal Perspectives, Europa Law 
Publishing, 2005. 
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may even stimulate a race to the top. 88  Gomez also argues that the 
outcome of such a competitive process cannot be examined without taking 
into account the relative power of the affected groups.89 Such competition 
might not harm powerful and well-organised groups, but could have 
different effects for small and medium sized enterprises and consumers. 
Furthermore, the ECN serves as a platform for discussion and 
cooperation, and as such it can function as an information device between 
Member States. This function of the ECN reduces the prisoners’ dilemma 
conditions, where a race to the bottom is likely to take place. As explained 
above, it also acts as an incentive to align the national laws voluntarily. 
 
A third argument often raised to support harmonisation, is to achieve 
economies of scale and to reduce transaction costs. Transaction costs can 
be high when firms and consumers have to search and comply with 
different sets of national rules. In case of uniform rules, the search costs of 
information could be saved and complying with one set of rules can 
achieve economies of scale. Uniform competition rules can guarantee more 
stable and predictable jurisprudence and contribute considerably to 
transparency and legal certainty. These arguments promote centralised 
rules in competition law, and this has clearly been formulated by the 
stakeholders in the review process of Regulation 1/2003 as well. 90 
However, these costs can be especially relevant for large firms operating in 
interstate commerce, the same might not hold for small and medium sized 
undertakings operating mainly in national markets or for consumers. 
Therefore, as mentioned above the impact of such harmonization also has 
to be analyzed with having regard to the relative power of the affected 
groups.  
 
Furthermore, while uniform rules help to maintain economies of scale, 
which is an important argument for centralisation, they can only be 
advantageous from an ex ante perspective, when neither the Member States 
nor the Community have as yet adopted certain legislation.91  This is 
neither the case with regard to the rules on unilateral conduct, nor with 
regard to administrative procedural rules, which are rooted in old legal 
traditions and characteristics of the different legal systems.  
                                                
88 R.J. VAN DEN BERGH and P.D. CAMESASCA, European Competition Law and 
Economics, o.c., pp. 153-154. 
89 F. GOMEZ, “The Harmonization of Contract Law through European Rules: a 
Law and Economics Perspective”, ERCL, 2/2008. 
90 R. VAN DEN BERGH, “The Subsidiarity Principle in European Community 
Law”, o.c.; European Commission, Commission Staff Working Paper Accompanying the 
Report on the Functioning of Regulation 1/2003, o.c., para. 206. 
91 R. VAN DEN BERGH, “Modem Industrial Organisation versus Old-fashioned 
European Competition Law”, o.c. 
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When all parties in one region have identical preferences, cost efficiency 
considerations might point to harmonising through one single instrument 
that suits all. This is clearly in line with the preferences of the business 
community, which is in favour of uniform rules. 92  However, the 
preferences of consumers and public administration can diverge 
significantly. In fact, it has been argued that the legal systems of the 
Member States are built through habits, customs and practices which 
dictate how law is going to be interpreted,93 and that public law “has 
particularly deep roots inside a cultural and political framework”.94 This is 
clearly the case with regard to unilateral conduct as the above description 
of the various legislative alternatives of the Member States has shown.  
 
Accordingly, the possibility of achieving a common procedural 
administrative law in Europe is doubtful, because the political conditions 
are missing and because the national legal systems are based on very 
different conceptions.95 The same is true for bridging the gaps between the 
various economic policies and the corresponding national rules on 
unilateral conduct. Harmonisation of administrative procedures might 
conflict with legitimate national interests, such as the need to protect 
fairness and efficiency in the administration of justice.96 Due to these 
fundamental differences in national administrative procedures, it would be 
very difficult to agree on common rules for all 27 jurisdictions. In fact, it 
has been argued that “a general codification could be achieved only by 
reducing the requirements to the level of a common denominator, in 
which case it would prove as a barrier rather than an asset for an effective 
and uniform enforcement of Community law”.97 Moreover, some Member 

                                                
92 R. VAN DEN BERGH, “The Subsidiarity Principle in European Community 
Law”, o.c.; European Commission, Commission Staff Working Paper Accompanying the 
Report on the Functioning of Regulation 1/2003, o.c., para. 206. 
93 P. LEGRAND, “Public Law, Europeanisation and Convergence: Can Comparatists 
Contribute?”, in P. BEAUMONT, C. LYONS and N. WALKER eds., Convergence 
and Divergence in European Public Law, London, 2002, p. 230.   
94  C. HARLOW, “Voices of Difference in a Plural Community”, in P. 
BEAUMONT, C. LYONS and N. WALKER eds., Convergence and Divergence, o.c., p. 
208.  
95 For example, in some countries there is no procedural code, and there is no desire 
to have one; moreover, in some countries, there is no difference between the 
procedural rules with regard to civil and administrative claims. M. ELIANTONIO, 
“The Future of National Procedural Law in Europe”, o.c., p. 8. 
96 Ibid., p. 7. 
97 This point can also be found in Jürgen Schwarze’s well-known publication, in 
which the national experts taking part in the research project were asked whether 
they thought that a codification of administrative rules concerning the indirect 
enforcement of Community law would be possible. J. SCHWARZE, “The 



39  European Journal of Legal Studies  [Vol.3 No.1 
 

 

States may prefer to implement criminal law procedures for the 
enforcement of the most severe competition law violations, as is already 
the case in a significant number of Member States.98  
 
In sum, there are insufficient economic arguments in favour of 
harmonisation, but there are good economic arguments in support of legal 
diversity. One such argument is that a larger set of legislations can satisfy a 
wider range of preferences, which leads to allocative efficiency. The broad 
range of preferences can easily be seen behind the various different 
regulations on unilateral conduct, but it also holds for administrative 
procedures. Another argument is the existence of information 
asymmetries which support decentralisation by maintaining the principles 
of subsidiarity and procedural autonomy. When information at the local 
level is more valuable for rule-making and law enforcement, 
decentralisation is more efficient.99 Competition between these legal rules 
has the advantages of a learning process. National laboratories100 produce 
different rules that allow for different experiences and which can improve 
the understanding of alternative legal solutions. These advantages are 
relevant both to the formulation of substantive rules as well as law 
enforcement. Moreover, legal diversity and competition does not 
necessarily exclude harmonisation. In fact, dynamic competition between 
legal rules can lead to voluntary convergence, which in turn can be more 
effective and successful than forced coordination of legislations. Instead, 
the Commission could guarantee the conditions for regulatory 
competition and let this process work up to voluntary harmonisation. 
                                                                                                                                 
Europeanization of National Administrative Law”, in J. SCHWARZE ed., 
Administrative law under European Influence: on the Convergence of the Administrative 
Laws of the EU Member States, London, 1996, p. 832.  
98 The United Kingdom, Ireland, the Czech Republic, Estonia, Romania, Slovenia, 
Slovakia and Latvia have introduced criminal sanctions for the most severe violations 
of cartel rules while Hungary, Germany, and Poland have adopted criminal 
procedures for specific cartel cases such as bid-rigging. Actual invocation of criminal 
sanctions and procedures has, however, not taken place in these countries. 
99 Information asymmetries arise because centralised actors have an information 
disadvantage compared to decentralised actors with respect to the firms they have to 
control. As firms may be unwilling to reveal information needed for central agencies, 
there is a possibility of providing false information. Therefore, the information 
obtained might have to be checked and cross-checked against information from 
competitors, consumers and official sources. Local authorities will have a better 
overview of the market and thus of the firms to be controlled than a supranational 
authority. 
100 Justice Brandeis’ famous metaphor for states as laboratories of law reform and his 
plea for decentralisation has been laid down in his dissenting opinion in United 
States Supreme Court, New State Ice Corp. v. Liebmann, 1932, 285 US 262; see also R. 
VAN DEN BERGH, “Regulatory Competition or Harmonization of Laws?”, o.c., p. 
255. 
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These conditions could in fact be ensured within the ECN. However, the 
ECN does have some relevant shortcomings in functioning as a true 
platform for regulatory competition and voluntary harmonisation. These 
shortcomings will be addressed in the next section. 
 
3. Voluntary harmonisation 
As explained above, Regulation 1/2003 did not formally intervene in the 
procedures of national competition authorities over and beyond Article 5 
of the Regulation and the rules applicable to cooperation mechanisms. 
The Staff Working Paper stated that in important respects, the Regulation 
reconciled the requirements of substantive coherence with the existing 
procedural diversity amongst European competition authorities. 101 
Moreover, the Joint Statement of the Council and the Commission on the 
Functioning of the Network of Competition Authorities stated that the 
“Member States accept that their enforcement systems differ but 
nonetheless mutually recognize the standards of each other’s system as a 
basis for cooperation.”102 Still, the Staff Working Paper acknowledged that 
the entry into force of Regulation 1/2003 has generated an unprecedented 
degree of voluntary convergence of the procedural rules dedicated to the 
implementation of Articles 101 and 102 TFEU. This section will analyse 
the underlying reasons and incentives behind this process of voluntary 
harmonisation by making use of insights from comparative law and 
economics. 
 
Comparative law and economics compares and evaluates the law of 
alternative legal systems with the ‘efficient’ model offered by economic 
theory.103 It deals with ‘legal transplants’ by measuring them with the tool 
of efficiency and offers an economic analysis of institutional alternatives 
tested in legal history.104 It “deals with the transplants that have been 
made, why and how they were made, and the lessons to be learned from 

                                                
101 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., para. 200. 
102 Joint Statement of the Council and the Commission on the Functioning of the Network of 
Competition Authorities, http://ec.europa.eu/competition/ecn/joint_statement_en.pdf, 
point 8.  
103 U. MATTEI, L. ANTONIOLLI and L. ROSSATO, “A. Comparative Law and 
Economics”, in B. BOUCKAERT and G. De GEEST eds., Encyclopedia of Law and 
Economics, Cheltenham, Edward Elgar, 2000, pp. 506-507; See also U. MATTEI, 
“Efficiency in Legal Transplants: An Essay in Comparative Law and Economics”, 
International Review of Law and Economics, 1994, Vol. 14, pp. 3-19. 
104 N.K. KOMESAR, Imperfect Alternatives: Choosing Institutions in Law, Economics and 
Public Policy, Chicago, University of Chicago Press, 1994. 
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this”.105 While providing comparative lawyers with the measuring tools of 
economics, it places the notion of efficiency in a dynamic perspective by 
offering a comparative dimension with concrete alternative rules and 
institutions.106 
 
Convergence between different legal rules towards an efficient model may 
take place as a result of a legal transplant or as an outcome of a 
competitive process between different legal formants.107 In the first case, 
legal transplants are implemented because they proved to be efficient in 
other legal systems. In the second case, convergence towards efficiency is 
the result of the interaction between different legal formants. So, while 
legal transplants are governed by hierarchy, the second scenario is 
characterised by competition.108 
 
As section 2 of this paper and Table I demonstrated above, EU Member 
States voluntarily harmonised some elements of the national procedures in 
competition law. Yet, this process displays some shortcomings in terms of 
the used benchmark and in terms of the ECN’s methods to achieve 
convergence.  
 
Convergence between the different national rules uses Regulation 1/2003 
and some accompanying soft-law instruments as its benchmark. Thus, 
harmonisation took place so far took place through imposed legal 
transplants and through implementation by the Member States of similar 
procedural rules as those of the Commission’s. The underlying rationale 
might be that if these rules and enforcement methods have worked 
effectively and efficiently in the hands of the Commission, they will prove 
successful in the hands of the NCAs as well. However, the efficiency of 
these rules and their comparative advantage vis-à-vis other national rules 
have neither been analysed nor confirmed. Furthermore, the success of 
such legal transplants is not guaranteed in the different institutional 
frameworks of the Member States, where agencies often have to divide 
resources between several competences. The actual outcome of 
enforcement depends heavily on the existing institutional framework.  
 
The influence of the institutional framework should not be 
underestimated in measuring actual law enforcement and in understanding 
why a certain legal rule proves to be successful or fails in different 
                                                
105 A. WATSON, “Comparative Law and Legal Change”, Cambridge Law Journal, 
1978, p. 313, at p. 318. 
106 U. MATTEI, L. ANTONIOLLI and L. ROSSATO, “Comparative Law and 
Economics”, o.c., pp.512-13. 
107 Ibid., pp.508-511. 
108 Ibid., pp. 510-511. 
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institutional contexts. 109  Neo-institutional economics 110  emphasises the 
relevance of institutions and path dependence in explaining the evolution 
of legal systems both when legal change is endogenous and when it results 
from a legal transplant. Similar measures will lead to different outcomes 
because of diverging informal rules and informal constraints in different 
economies. Institutional path dependency is the downstream institutional 
choice inherent in any institutional framework which makes it difficult to 
alter the direction of an economy once it is in a certain institutional path. 
Formal rules can be changed overnight, but informal constraints change 
slowly.111  
 
The insights of institutional economics have proved especially helpful in 
explaining the experience of the CEECs with regard to their transition 
process from central planning to a market economy and the 
implementation of competition laws.112 The new enforcement models of 
the European Commission have a strong influence in all Member States. 
However, actual application of the mode was especially weak in the 
CEECs.113  
Despite the blueprint convergence of procedural rules the NCAs could not 
or did not actually enforce these rules due to certain constraints present in 
their institutional framework. The strengthened enforcement tools have 
not always delivered the expected results in actual enforcement. This is, 
for example, the case with regard to the power to investigate private 
premises. No actual experience of this form of investigation exists in 
Cyprus, Spain, Sweden, the Czech Republic, Greece, Luxembourg, 
Estonia, Hungary, Malta, Romania, Slovenia and Slovakia. In Portugal, 
Bulgaria, Finland, Italy and Denmark, this form of investigation has not 

                                                
109 Institutions consist of formal rules (such as laws and regulations) and informal 
rules (derived from culture, tradition, custom and attitude) that determine the 
behaviour of individuals and organisations. Formal rules and informal constraints are 
interdependent and in constant interaction. 
110 See supra note 44. 
111 D.C. NORTH, The Contribution of the New Institutional Economics to an Understanding 
of the Transition Problem, WIDER Annual Lectures, Helsinki, March 1997, p. 13. 
112 The failure to take institutions into account when designing reform policies has 
generated serious difficulties and challenges in these countries. OECD, Small 
economies and competition policy: background paper, OECD Global Forum on 
Competition, CCNM/GF/COMP(2003)4, pp. 9-10. 
113 In the CEECs, there are significant socio-economic factors, both formal and 
informal, that have a decisive impact on whether and how the implemented rules are 
actively invoked. These socio-economic factors are related to the process of 
economic transition, to the lack of previously existing market mechanisms and 
experience with free markets, to the absence of interaction between market 
regulation and constitutional and institutional reforms, and to the revival of private 
law and private law courts. 
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even been foreseen in the competition rules.114 
 
A similar experience can be found with regard to leniency programmes, 
which are often praised as the model for procedural convergence and a 
clear result of the cooperation mechanism within the ECN. However, 
Malta does not have a leniency programme. As for the CEECs, even 
though they have clearly defined leniency programmes (and Slovenia 
applies some other provisions that make termination of proceedings or 
fine reduction possible), the actual application has so far been very limited. 
The programmes adopted initially proved to be unproductive as a result of 
insufficient transparency or uncertainty about eligibility. That is why many 
national programmes have recently been revised and slowly begin to be 
applied in competition proceedings in the Member States.115 
 
In addition, the comparison of national laws within the ECN seems to be 
steered from the center by the Commission, establishing the EU rules as 
the benchmark for harmonisation. While the Commission was seemingly 
decentralising enforcement powers, in fact it has retained a central policy-making 
role but without any control mechanism. As mentioned above, the work and 
procedures of the ECN are determined by soft-law measures beyond 
Regulation 1/2003 and the Network Notice, which procedures are not 
subject to judicial review by the EU Courts. The work in the ECN results 
in non-binding policy communications, but these might imply significant 
policy changes.116 Due to the ECN’s lack of transparency, it is difficult to 
see whether the harmonisation resulting from its work is the outcome of 
regulatory competition or legal transplants. The ECN’s success could be 
seen in its character of a new mode of governance based on consultation, 

                                                
114 European Commission, Commission Staff Working Paper Accompanying the Report on 
the Functioning of Regulation 1/2003, o.c., para. 202. 
115  The Czech Office for the Protection of Competition applied its leniency 
programme for the first time in 2004 with regard to a cartel agreement in the energy 
drinks market. Poland had its first leniency case regarding a cartel agreement in 
2006, but revised its 2004 leniency programme significantly in 2009, due to 
shortcomings of the previous model. In the Czech Republic, Hungary and Slovakia, a 
marker system exists as well. However, in the Czech Republic, the decision to grant 
a ‘marker’ is entirely at the discretion of the Antimonopoly Office. Global Legal 
Group, Cartels & Leniency 2009, Chapter 36, Slovakia (M.H. Zahradnik and Madárová), 
p. 214; Chapter 10, Czech Republic (A. Braun, D. Bicková), p.54; Chapter 18, 
Hungary (G.J. Bacher, Budai), p.102. In Hungary, leniency has been applied in a few 
cartel cases, but only one of these cases was already closed by decision of the 
Competition Council in 2007. Vj-81/2006 Since 2009, Hungary has had a leniency 
programme even with regard to unfair and restrictive market practices. Leniency 
policy related provisions of Act No LVII of 1996 on the prohibition of unfair and 
restrictive market practices (2009). 
116 F. CENGIZ, Regulation 1/2003 Revisited, o.c., p. 25. 
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negotiations and soft-law instruments instead of on command and 
hierarchy in the form of hard law. 117  However, flexibility should be 
balanced with formal controls on the Commission’s as well as the NCAs’ 
activities. 
 
Still, the ECN is a significant channel of harmonisation in a bottom-up 
perspective. The ECN has increased pressure on the agencies to quantify 
their enforcement and advocacy work. 118  This process is encouraged 
further by reputation mechanisms such as the OECD country reports, the 
International Competition Network or even the Global Competition 
Review rankings. 119  These mechanisms make actual enforcement 
modalities more visible and may induce competition among the agencies. 
Even though enforcement methods legislated in soft-law instruments at 
the EU level do not oblige Member States to follow those guidelines, there 
is certainly some pressure both from the Commission as well as within the 
ECN to adopt similar instruments in national legislations.  
 
VI.  CONCLUSIONS 
 
Until now, comparative analysis has not been closely associated with 
competition law. Even after the decentralisation of EU competition law 
enforcement, one might not think of the need to compare national laws, as 
one of the main achievements of the new system was an increased 
convergence of substantive national rules. However, the new enforcement 
system made the differences between national procedural rules and 
institutional settings visible as the decentralised enforcement of EU rules 
necessitated a closer look at the procedures framing law enforcement and 
the institutions enforcing the competition rules. As the Commission no 
longer holds the exclusive position of enforcing EU competition law, but 
has to safeguard the uniform and consistent application of EU rules, it was 
urged to compare national procedures and assess the impact of the 
                                                
117  D. COEN and M. THATCHER, “Network Governance and Multi-level 
Delegation:European Networks of Regulatory Agencies”, Journal of Public Policy, 
2008, Vol. 28, No. 1, pp. 49-71; I. MAHER, “Competition Law in the International 
Domain: Networks as a New Form of Governance”, Journal of Law and Society, 2002, 
Vol. 29, No. 1, pp. 112-136. 
118 However, it has to be admitted that quantification of the enforcement work of 
national competition authorities lacks clearly defined and commonly agreed 
benchmarks. I. MAHER, The Rule of Law and Agency: The Case of Competition Policy, 
IEP Working Paper 06/01, March 2006, 
http://www.chathamhouse.org.uk/files/3318_wp0306competition.pdf, p. 4. See also 
W.E. KOVACIC, Using Evaluation to Improve the Performance of Competition Policy 
Authorities, Background Note, Evaluation of the actions and resources of 
competition authorities, OECD, DAF/COMP(2005)30. 
119 I. MAHER, The Rule of Law and Agency, o.c., pp. 4-5. 
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differences. The Commission has done so clearly with the aim of further 
harmonising national rules and thus creating a level playing field also in 
areas presently outside of the realm of EU law, such as unilateral conduct 
and procedural rules. The Commission’s comparative analysis and its 
conclusions have been documented in the Report on Regulation 1/2003 and 
can be also deduced from the ECN’s work. One field which is remarkably 
absent in these comparative exercises, is the examination of the different 
institutional designs. Although the impact of different institutional 
settings on law enforcement has not been entirely neglected by the 
Commission, it has not explored this issue deeply.  
 
This paper took a critical look at the Commission’s intention to further 
harmonise certain substantive and procedural rules of the Member States. 
There seem to be few arguments to do so. Not only do relevant legal and 
constitutional problems arise, economic arguments also favour legal 
diversity. First, the Commission faces the problem of the lack of EU 
competence to harmonise procedural laws. The procedural rules are 
‘protected’ by the national procedural autonomy of the Member States 
from EU intervention. Moreover, the Commission has furnished no 
evidence that such harmonisation measures are indeed needed for the 
unification of the internal market. Earlier cases in consumer law should 
warn the Commission that the ECJ will not hesitate to break down and 
reverse harmonisation measures of the Commission when it finds that the 
legal basis is not justified. The way forward could, however, be some kind 
of compartmentalised harmonisation for procedural rules in the field of 
economic law. Secondly, there are good economic reasons for regulatory 
competition that can be accommodated within the ECN. The ECN is a 
unique forum for policy discussions and comparative work among the 
NCAs. It has a great potential to serve as the platform for exchanging 
alternative legal solutions of the national competition law laboratories and 
as a melting pot for voluntary harmonisation. Nevertheless, when one 
examines the methods used within the network, significant questions of 
efficiency and accountability arise. The comparison of national laws is 
managed and steered by the Commission and takes place on the basis of 
the benchmark provided by the EU rules. Moreover, the ECN is not 
transparent for outside actors and the reach of judicial review is 
marginalised, which leaves the steering role of the Commission 
uncontrolled. The success of the Network needs to be reassessed in the 
light of these fundamental problems. 
The framework for regulatory competition between the Member States 
and the Commission should be guaranteed in an objective and efficient 
way, without the imposition of EU legal transplants. Not EU rules, but 
genuine competition between the different legal formants should 
dominate. The arguments from comparative law and economics and 
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especially from neo-institutional economics emphasising the influence of 
institutional frameworks on actual law enforcement support this approach. 
Informal harmonisation is a process of social learning through conflict 
management and contestation,120 which should be the result of dynamic 
processes of competition between legal orders. 

                                                
120 C. JOERGES, “The Challenges of Europeanization in the Realm of Private Law: a 
Plea for a New Legal Discipline”, Duke Journal of Comparative & International Law, 
2004, Vol. 14, p. 149. 



David Marrani* 
 
I. INTRODUCTION 

 
“Hegel always seems to want to say that things that look different are 
in reality the same. 
Whereas what interests me is to show that things that look the same 
are in reality different”.1 

 
For Legrand, “the two legal traditions represented in Western Europe – 
known to Anglophones as ‘civil law’ and ‘common law’ – find themselves 
interacting with one another within a general legal framework, that of the 
Treaty of Rome”.2 Because these two legal traditions remain “discursive 
formations of sufficient homogeneity”, making them “autonomous 
discursivities”, they permit the definition of “two modes of understanding 
reality (reflecting the two foundational mythologies)”.3 On this basis, and 
knowing that comparative law is, as expressed by Richard, only an 
anamorphosis of legal theory,4 while for Legrand it is “a commitment to 
interdisciplinarity”,5 I have decided to look closely at the symbolic position 
of the judge in both legal traditions. I aim to do this through the lens of 
what Wittgenstein believes to be another “powerful mythology” – 
psychoanalytic theory.6 I will mainly, but not exclusively, rely upon Freud 
and Lacan here. The latter has perhaps more to do with this article than 
Freud, in a way, with regard to ‘autonomous discursivities’ and the place he 
gives to language.7 
 
In both legal traditions, the figure of the judge evolves in legal institutions 
                                                
* Senior Lecturer, School of Law, University of Essex. 
1  Conversation between M. O’C. Drury and L. Wittgenstein in 1948 in J. 
BOUVRESSE, Wittgenstein reads Freud: The myth of the unconscious, Princeton, 
Princeton University Press, 1995, p. xviii. 
2 P. LEGRAND, “How to Compare Now”, Legal Studies, 1996, Vol. 16, pp. 232–242, 
esp. at p. 232. 
3 Ibid., p. 240. 
4 P. RICHARD, “Les Apports de Wittgenstein à la Réflexion Comparatiste”, RIDC, 
2005, Vol. 4, pp. 899–920, esp. at p. 900. 
5 P. LEGRAND, “How to Compare Now”, o.c., p. 238. 
6 J. BOUVRESSE, Wittgenstein reads Freud, p. 52. 
7 Lacan declared that the unconscious is structured like a language and that language 
is the condition of the linguistic. We know that Freud considered that language was 
one “thing” replacing another one. For Lacan, the priority is that second “thing”. 
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that appear to be similar but use different terminology, namely trial and 
procès. This article will explore whether it is possible to understand the 
legal institutions described by “trial and process” through the idea of the 
legal event. I believe this point to be consistent with Garapon’s 
observation that “the event of judging is in fact part of justice to the same 
degree as the law: it is its foundation”.8 Then again, the use of different 
words (trial v. procès) may operate as a way of distinguishing among legal 
events while enforcing the ‘power of words’ in both traditions.9 I am 
therefore conscious that what Heidegger explained concerning translation 
from Greek to Latin may also be valid here: it is a process of closing and 
alienation. 10 By trying to theorise the two institutions, I may in fact 
diminish their meaning.  
 
According to the Oxford Dictionary, “trial” originates etymologically from 
the old French word triage and is an act of separation of the good from the 
bad. The dichotomist, perhaps Manichaeist, definition of this legal 
institution is, surprisingly, slightly different from its equivalent in civil law. 
The French counterpart (that I will use here as a prototype of “civil law”), 
the procès, does not share this exact idea of selection between good and 
bad, in part because it revolves around other operators (the legal/illegal 
binary code described by Teubner11), and in part because “justice is the 
principle of separation between good and bad”.12 However, trial and procès 
share the notion of being a dynamic event. Procès refers to the positioning 
of the parties before a judge, on a différend. To aid the understanding of 
what is involved in the legal institution of “resolving a différend by 
separating the good and the bad”, I will refer here to Lyotard’s definitions. 
Primarily, a différend is a conflict between two parties that cannot be solved 
without a ruling. Secondly, it may be an act that cannot be compensated, 
where the victim cannot get their argument across. Finally, it is a problem 
of language, a place and a moment where and when something that is 
suffering from not ‘being’, ‘asks’ to be put in place, to be recognised and 
heard.13 The word procès carries a dynamic aspect of procedural process. 
Moreover, according to Badiou, this event is one dimension of another 

                                                
8 A. GARAPON, Bien juger, Essai sur le Rituel Judiciaire, Paris, Odile Jacob Opus, 
1997, p. 19: “[l]’événement de juger fait partie de la justice au même titre que le droit: 
il en est la fondation”. 
9 S. J. TAMBIAH, “The Magical Power of Words”, Man, 1968, Vol. 3, pp. 175–208. 
10 M. HEIDEGGER, Introduction à la Métaphysique, Paris, Tel, Gallimard, 1967, p. 26. 
11 G. TEUBNER, “Global Bukowina: Legal Pluralism in the World Society” in G. 
TEUBNER (ed.), Global Law Without a State, Dartmouth, Aldershot, 1997, pp. 3–28. 
12 A. GARAPON, Bien juger, o.c., p. 28. “[l]a justice … est principe de séparation du 
bien et du mal”. 
13 J. F. LYOTARD, Le Différend, Paris, Minuit, 1983, “quelque chose “demande” à 
être mis en phrase, et souffre du tort de ne pouvoir l’être à l’instant”. 
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process – the truth-process.14 The procès appears, then, as a progression 
towards the legal-truth, la vérité judiciaire: “the judgement is the expression 
of a legal-truth, i.e., a truth of whom the source, the elaboration and the 
outcome are defined by the juridical as expressed in the trial”.15 Indeed, the 
legal “truth”, which differs from social or scientific truth, is allegedly and 
commonly understood to be established at the end of the legal process in 
both the English trial and the French procès, making the legal institution a 
place of sacredness that consecrates the judge’s action.16 The legal-truth 
operates as a fiction that sacralises the function of judging. 
 
In this article, I aim to analyse the symbolic position of the judge and to 
show that the legal event, whether in civil or common law traditions,17 is a 
process of communication where judges, parties and advocates interact, 
perhaps in different ways, through a system of dialogue–monologue in a 
dialectical relationship. I will start by defining how the judge relates to the 
totem and to the Oedipus complex, and how on this basis we can compare 
the two legal traditions. I will then look at differences between the 
number of totems, at the three elements that I believe condition the 
symbolic position of the judge, and compare each of these under the two 
legal traditions, before considering the background of oral and written 
traditions and how the alleged division is growing less marked.   
 
II. JUDGE, TOTEM AND OEDIPUS 
 
In this section, I look at how it is possible to apply psychoanalytic theory 
to the figure of the judge, and particularly the notion of the totem and the 
Oedipus complex. Specifically, for this comparative work, it will be 

                                                
14 A. BADIOU, “The Problem of Evil” in Ethics: An Essay on the Understanding of Evil, 
London & New York, Verso, 2001, p. 67. 
15 P. PONCELA, “Regard sur la Vérité Judiciaire”, in Dialogue, Dialectique en 
Philosophie et en Droit, Archive de Philosophie du Droit, Paris, Sirey, 1984, tome 29, 
pp.175–183 at p. 175 : “le jugement est l’expression d’une vérité judiciaire, c’est à dire 
d’une vérité dont la source, l’élaboration et la finalité sont définies par le juridique en 
tant qu’il se réalise dans le procès”. See also B. RAVAZ, “Vérité judiciaire et Vérité 
religieuse”, Champs libres n° 3, Paris, L’Harmattan, 2002 and “Le juge judiciaire gardien 
de la Vérité historique ?”, Champs libres n° 2, Paris, L’Harmattan, 2002, pp. 225-245. 
16 This occurs through the magical power of words. 
17 I do not intend to develop in detail the different levels of justice or judges. I wish 
to describe legal events through their broad outlines. If the type of trial or procés has 
to be related to the type of model I am describing, it is probably the criminal rather 
than the civil one. In the case of a criminal trial, I will not analyse the differences 
between jury and non-jury trials. Although I recognise jury trial as an “element” of 
the “structure” of common law in criminal justice, juries are also widely used in civil 
law. I also assume that the presence or absence of a jury does not affect the position 
of the judge considered here. 
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through the quality and quantities of totemic position/s that differences 
may best be demonstrated.  
 
The trial (or the procès) is an ambivalent legal event. This idea of 
ambivalence is present in Freud’s writing on the totem in the 1910s.18 The 
totem, object or thing, with a symbolic signification for an individual or a 
group of individuals, serves as a foundation for a system of beliefs, and is 
the source of a micro (social) organisation.  
 
It is intriguing to think that the totem is linked to the law.19 But the totem 
is something that constructs rules, and further, that cannot transgress the 
rules constructed by it. Indeed, taboos relate to the sacredness of the 
totem. Freud explained that “the clansmen [members of the totem] are 
under sacred obligation (subject to automatic sanctions) not to kill or 
destroy their totem and to avoid eating its flesh (or deriving benefit from it 
in other ways)”.20 Totemism carries ‘instinctual renunciations’: the worship 
of the totem, which included a prohibition against injuring or killing the 
totem; the desire of the female in the horde and the fraternal alliance; and 
the restriction of “inclination to violent rivalry among [the members of the 
fraternal alliance]”. 21  These prohibitions, or taboos, are established in 
relation to the father’s will: the first two are prohibitions against the 
father; the latter is against disregarding the father’s will.22 The totem is 
marked by taboos that are attached to it and constitute its core: members 
of the totem cannot kill the totem (horror of patricide) while the absolute 
rule of abstinence exists in relation to every female of the totem (horror of 
incest). I will consider both rules in turn and analyse how they connect to 
the figure of the judge. 
 
III. HORROR OF PATRICIDE 
 
This thing, the totem, is present in the cognitive legal field; it is present in 
the normative rules.23 If we compare this approach to that of the trial (or 
the procès), and consider it as a dynamic legal event characteristic of the 
judicial area, we find similar characteristics. The judicial totem is a place 
where judges, legal advocates and academics exist and belong, and they 

                                                
18 S. FREUD, Totem and Taboo, London, Ark, 1983, pp. 1–17. 
19 Ibid., p. 51. Freud commented on the first legal code while exposing the rules of the 
taboo. We must also bear in mind the formula, “who brings law to its roots destroys 
it” (“qui ramène le droit à son fondement l’anéantit”).  
20 Ibid., p. 2. 
21 S. FREUD, “Moses and Monotheism: Three Assays”, SE 23, 1939, pp. 1–138, esp. p. 
118.  
22 Ibid,, p. 118. 
23 S. FREUD, Totem and Taboo, o.c., p. 51.  
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know that they cannot transgress the rules constructed by it.  
 
In this context, the particular judicial totem must be considered in relation 
to the Oedipus complex, which evolves around the well-known triangular 
relationship between a child, the father and the mother.24 In the Oedipus 
complex, the boy considers the mother as a “sexual object-cathexes” and 
identifies with the father as his (ideal) role model,25 who becomes the boy’s 
ego ideal.26 Tension arises because “[t]he little boy notices that his father 
stands in his way with his mother”.27 The boy wants to be like the father 
because he loves the mother: he therefore needs to kill the father. The 
desire for the mother becomes a desire that is forbidden, or “taboo”. The 
development of the superego, the censor of the ego, which it monitors and 
judges, is defined as the heir to the Oedipus complex, and is an 
interiorisation of (parental) authority.28 This is where the myth of the 
primal hordes, examined in the anthropological essay Totem and Taboo, 
connects the “politico-legal institution(s)-father”, to the symbolic Father. 
The different elements of the Oedipus complex described by Lacan in 
many of his mathematical schemas are a help in mapping this complex.29 
He describes the complex using the position of the subject S (Es), the 
splitting ego a (ego) and the a’ (the other; the Mother), all of which 
contribute to the positioning of the Father (or A; the Other) as the place 
of language, authority, the Law. This symbolic position may also be filled 
by other paternal figures. 
  
This leads us to Pierre Legendre’s narration of the crime of Corporal 
Lortie in 1984. This is the story of a young corporal in the Canadian army 
who entered the Quebec national assembly building with the intention of 
killing members of the government on 8 May 1984. Lortie ran through the 
corridors, firing his automatic rifle at the people he encountered; he 
arrived at the Chamber of the National Assembly of Quebec. 
Unfortunately for him, it was a holiday and no one was there. He entered 
                                                
24 The triangular relation judge–party A -party B.  
25 According to Klein, the development of the superego differs between boys and 
girls, although the result is the same. In that schema, the boy relates to the father as 
an ideal image while the girl turns towards him in the quest for the missing genital 
apparatus of the mother. Klein does not differentiate between boys and girls. For the 
girl, closeness to the mother is a long pre-oedipal stage that changes during the 
phallic phase converging towards the penis that she does not have. M. KLEIN, Le 
Complexe d’Oeudipe, Paris, Payot, 2001, pp.138–145. 
26 J. CHASSEGUET-SMIRGEL, The Ego Ideal, London, Free Association Books, 
1985, p. 104. 
27 S. FREUD, “Identification” in “Group Psychology and the Analysis of the Ego”, SE 
28, 1921, pp. 105–110. 
28 See also the second topic of Freud: Id, ego, superego. 
29 J. LACAN, Ecrits 1, Paris, Point Seuil, 1999, p. 53. See “Schema L”. 
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nonetheless and sat on the president’s chair, having killed three people and 
injured eight. Commenting on his crime, Lortie declared: “the government 
of Quebec had the face of my father”.30 What is important in this context 
is that in his ferocious attack, Lortie went into the building that hosts the 
institutions of Quebec in order to kill those institutions. What is inferred 
from Lortie’s peculiar declaration is that political institutions may be 
considered as being involved in the triangular relationship of the Oedipus 
complex. The father will be/is or has to be killed, but because we are in the 
political sphere, where only representation exists, the killing cannot be 
real; it is (always) symbolic.31 Two important conclusions may be drawn 
here: a) the father (or rather, in this case, the Father) represents, and as a 
consequence takes a symbolic position,32 of regulation in the triangular 
relationship described by the Oedipus complex; he is the authority, he is 
the Law; b) this can be seen also in relation to Freud’s observation in 
Civilisation and its Discontents, that “[w]hat began in relation to the father is 
completed in relation to the group”.33 This exposes the cultural societal 
dimension of the superego, where the Father represents authority for a 
larger group than the family – the Law for society.34 
 
One explanation of the French Revolution is embedded in these ideas. 
The French king was himself positioned in the Oedipal triangle. The horde 
had to kill him. This real murder committed by the (Freudian) horde can 
be related to the (Lacanian) symbolic murder orchestrated in a democratic 
society through elections. As Lacan notes, the non-du-père (the “no” of the 
father-Father) relates to the nom-du-père (the “name” of the father-Father), 
the symbolic position of the “father-regulator” as a place of authority. As 
the judge relates to the king, because the position is part of and originates 
from the curia regis, the king’s court, not only the king but also the judge 
has the paternal function of authority.35 The traditional legitimacy and the 
                                                
30 P. LEGENDRE, Le Crime du Caporal Lortie, Traité sur le Père, Paris, Champs, 
Flammarion, 1989, p. 74: “Le gouvernement du Québec avait le visage de mon père”. 
31 Although it is possible to murder the personnel of the institution, it is of course 
not possible to kill the institution. 
32 According to Lacanian topography, SIR means Symbolic, Imaginary, Real. 
33 S. FREUD, Civilisation and Its Discontents, London, Penguin, 2002, p. 133. 
34 This refers to society, the group, and all the metaphoric aspects of it, like the 
governing body, and the powers as “separated” through the myth of the separation of 
powers. It would be perhaps outside the scope of this article to comment on the 
changes in Canada and the impact on Lortie. In 1982, Canada, lead by Pierre 
Trudeau, was given a constitution (The Constitution Act, 1982) modifying the 
organisation of the country and obtaining “freedom” from London, and particularly 
from Westminster. Furthermore, a strong figure at that time, Trudeau, decided to 
step down from his role as prime minister early in 1984.  
35 The curia regis is an institution that existed in France and England, as mentioned by 
G. B. ADAMS, in “The Descendants of the Curia Regis”, American Historical Review, 
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divine right of kings, “passes”/transfers to the judge, as an element of his 
court.  
 

God 
  ▼ 
King 
  ▼ 
Judge 

 
Even when the king is replaced by an elected elite (an elected head of state 
or an elected parliament36), the sacral aura of the judge does not relate 
solely to the person. The judge does not completely “leave” the sacral but 
remains linked to the king. Let us consider, for instance, the French Conseil 
Supérieur de la Magistrature (CSM). This council is in charge of nominating, 
appointing and disciplining judges and public prosecutors. According to 
article 64 of the Fifth Republic Constitution, the French head of state is 
the guarantor of the independence of the judiciary. Until the 
constitutional revision of 2008, the CSM was presided over by the head of 
state (article 65 of the Fifth Republic Constitution).37 This contributes to 
both the autonomy of the judge and to the maintenance of the sacred link 
between God/King (head of state)/Judge. We can find similar examples in 
common law. The Constitutional Reform Act 2005 (Chapter 4 s.12, 
Schedule 3) provides for:  
 
Her Majesty instead of the Lord Chancellor to make appointments to 
certain offices, and 
      (b) the modification of enactments relating to those offices. 
 
As a result of this Act, the monarch is in charge of appointments, because 
the monarch/head of state is the guarantor of the independence of the 
judge, similar to the French president/head of state.  
 
The symbolic position is the crucial element here, which creates authority 
and relates to the sacral, which is closely linked to its origin: religion (God, 
                                                                                                                                 
1907, Vol. 13, No. 1, pp. 11–15. In note 2, he explained, “Reference should also be 
made to the chart of the descent of French institutions”.  
36 See Dicey’s comments: “The authority of the state or the nation was during the 
earlier periods of our history represented by the power of the Crown. The King was 
the source of the law … The royal supremacy has now passed into that sovereignty of 
Parliament”. A. V. DICEY, Introduction to the Study of the Law of the Constitution, 
London, Macmillan and Co., 1927, p. 279. 
37 This is also the case in the Italian republic. The Italian CSM is presided over by 
the head of the Italian state: P. RICHARD, Introduction au Droit Italien: Institutions 
Juridictionnelles et Droit procedural, Paris, L’Harmattan 2004, p. 127. 
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the Father) and tradition (the monarch sovereign) meet through the 
vertical link of God/Judge. The position of the judge is dependent upon 
the horror of patricide. Members of the totem cannot kill the totem. The 
judge totem thus becomes sacred and takes that specific and fundamental 
position. 
 
IV. HORROR OF INCEST 
 
The judge is also, in many ways, in a similar Oedipal position to that of the 
King because he is either in a totemic position himself or through the legal 
event (the trial or procès). But that may not be sufficient; hence we need to 
consider the second rule of the taboo: the fear of incest. In primitive 
societies, the incest rule meant that certain types of relationships, which 
Freud called customs, were banned. These taboos were respected with 
religious strictness.38 The taboo also extended further in some instances, to 
actual sexual intercourse stricto sensu. In fact, in some primitive societies, it 
is even forbidden for brothers and sisters to shake hands or converse, while 
in other societies, fathers cannot remain alone in the house with their 
daughter/s. However, the strictest acts of avoidance involve a particular act 
of concealment. A girl might avoid her father by hiding when he passes by, 
or a man may hide himself voluntarily, and refuse to recognise his mother-
in-law.39 The sacred totem cannot be looked at in such contexts. It is so 
feared that even an “optical”/visual relationship has to be avoided.  
 
It is possible to link this notion to Bentham’s panoptic design. The system 
described by Bentham is based on an optical relationship to power, which 
Foucault also explores, and which highlights the effects of panoptical 
architecture: “the major effect of the Panoptical: creates on the prisoner a 
conscious and permanent state of visibility that insures the automatic 
functioning of power”.40 Furthermore, it became clear for Foucault “that 
the perfection of power [made] irrelevant its use”.41  The idea of the 
automatic functioning of power fits more with the unconscious than with 
the conscious, with the symbolic position of the Father and his authority. 
Bentham wanted a power “visible and unverifiable”.42 It is evident here 
that the “Panoptical is a machine to separate the pair to see–being seen”,43 

                                                
38 S. FREUD, Totem and Taboo, o.c., p. 10. 
39 Ibid., p. 12. 
40 M. FOUCAULT, Surveiller et Punir, Paris, Gallimard, Tel, 1975, p. 234: “l’effet 
majeur du Panoptique: induire chez le détenu un état conscient et permanent de 
visibilité qui assure le fonctionnement automatique du pouvoir”. 
41 Ibid., p. 234: “que la perfection du pouvoir tende a rendre inutile l’actualité de son 
exercice”.  
42 Ibid., p. 235: “visible et invérifiable “. 
43 Ibid., p. 235: “Panoptique est une machine à dissocier le couple voir-être vu”. 
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where the individuals inside the perimeter are always watched without ever 
seeing; the individuals (who have the power) are located in the middle, in a 
surveillance tower, and can see everything without being seen themselves. 
What is particularly interesting is that the notion of the appearance of 
power shows an ideal form of power.44 In a way, this is similar to what 
Freud describes in Totem and Taboo and what Lacan positions as A, the 
symbolic Father.  
 
This is power seen at its source, as a magical thing, which is the primal 
element of the core organisation of primitive society. Hiding from it, 
because of the belief in its magical virtue, contributes to a fear of the 
totem. The visual link becomes crucial. But this magical thing goes deeper 
than the conscious idea of its power: what becomes important is its 
authority. The repressed thoughts imposed by fear, which includes, in the 
case of primitive societies, the avoidance of any link with the totem, visual 
or optical, represses the desire for the totem. What remains from the past 
in our present is the unconscious fear of power – the unconscious fear of 
the totem – because of the Father and his authority. In the case of a legal 
event, one may consider the second rule (incest), and particularly the 
optical connection. If the parties decide to go to trial (or procès), this taboo 
emerges and may take many forms. It particularly may operate as a 
deterrent, with the consequence of encouraging individuals to ‘stay in line’, 
to conform to the rules in order to avoid ‘facing’ trial, but it also creates 
fear of a legal event for the parties involved.  
 
Lord Phillips’ narration of the behaviour of his first client illustrates this 
point perfectly: “I met my client for the first time in the corridor outside 
the court on the day that the Action was due to begin. She was obviously 
very nervous. The first thing that she said to me was ‘I won’t have to give 
evidence will I?’” His client could not ‘face’ the judge and things were 
settled between counsels outside the courtroom. Ultimately, Lord Phillips 
concluded that “She was relieved to miss her day in court, but I was very 
disappointed to miss mine”. 45  The behaviour of Lord Phillips’ client 
confirms Lacan’s belief that the symbolic order is the one that cures. It 
initiates the creation of mechanisms that result in avoiding trial. Let us 
simply consider the story of Lord Phillips’ client and how, in common law, 
very few disputes end up at trial stage. Indeed, pre-trial actions operate to 
avoid the occurrence of the legal event.  
 
                                                
44 Ibid., p. 239. 
45 Speech by Lord Phillips of Worth Matravers, Chief Justice of England and Wales, 
“Alternative Dispute Resolution: An English Viewpoint”, India 29 Mars 2008. 
www.judiciary.gov.uk/docs/speeches/lcj_adr_india_290308.pdf. Last accessed 30 June 
2009. 
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If, in common law tradition, the judges’ training academy is the bar,53 in 
civil law tradition, judges are trained in special schools after a recruitment 
conducted amongst university graduates. But the training is strictly 
separated between the legal actors who will be on the side of the parties, 
defending or not, and the legal actor who will be on the side of the state – 
the judge. Furthermore, the judge is effectively a civil servant: they are 
there to serve the state, and ultimately the social structure, in accordance 
with their curia regis origin. The judge in civil law does not appear to be a 
totem similar to that found in common law. The only connection between 
the different actors of the legal team in the case of civil law is that of 
education. But the way the career of judges is organised (shaped by the 
civil service structure, itself conditioned by the weight of the authority and 
symbolism of “public power”) creates a flow through the system, between 
“lower-level (young) judges” and “higher-level (older) judges”.54 In a way, 
the idea of the circulation of elites, and the totem reappears here but 
through a separate “bubble” within the mechanism. It will therefore have 
less affect on the condition of the procès than it has in the case of the trial. 
 
In the process by which a person becomes a judge, the characteristics of 
the totem/s in both legal events are highlighted. In the trial, we can 
consider the trial itself as the first totem, and the judge as the second. In 
civil law, only the procès is a totem. The judge does not hold the second 
totemic position within the legal event but holds one outside it, within the 
civil service, and within the executive. This point may be demonstrated by 
the declaration that, in England, the judiciary is (seen as) independent, 
while in France, there is a constant wish for an independent judiciary. As 
stated by Lord Browne-Wilkinson in the famous case In Re Pinochet,  
 

There is no room for fine distinctions if Lord Hewart’s famous 
dictum is to be observed: it is “of fundamental importance that 
justice should not only be done, but should manifestly and 
undoubtedly be seen to be done.” (see Rex v. Sussex Justices, Ex parte 
McCarthy [1924] K. B. 256, 259). 

 
In the table below, I have returned to the ideas developed so far: 
 
                                                
53 P. LEGRAND and G. SAMUEL, Common Law, o.c., p. 47. 
54 Traditionally, young judges will work for lower courts after their initial training; 
they enter a bureaucratic career, being promoted on the basis of merit and 
experience. The head of state is supposed to protect the judges. Article 64, para. 1 of 
the Constitution of the Fifth French Republic states that the president is the 
“guarantor of the independence of the Judiciary” and that (para. 4) “judges may not 
be removed from office”.  
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Common law, dual totem structure 
 
Trial/totem 1 
 
Judge /totem 2 

 
Parties 

 
Solicitors/Barristers 

 

 
 
Civil law, uni totem structure 
 
Procès /totem 
 
Parties 

 Judge/totem 
Young judges 

 
There are similar situations in both legal events but they have the 
particularities that I have developed here, and that are linked to the 
quantities of the totem/s. In addition, the differences seem to increase 
when we look at the discourse of the judge.  
 
1.  Discourse of the judge  
 
Derrida wrote that a phenomenological space is opened up in and by 
language, and particularly that “its legal value, the right of a distinction 
between fact and intentional law, depends entirely on the language”.55 
Language conditions the distinction between facts and law. But it also 
articulates the legal event, limiting it and defining it, as it defines, for 
Wittgenstein, the world. 56  The judge is positioned in relation to his 
discourse, which puts into action a practice of language constituting a 
social link between two actors. The first actor (agent) in the link will 
maintain a “truth” that necessarily determines him whenever he addresses 
the second actor (other). The second actor will only be able to respond by 
producing something dependent on the truth that determines the first. 
But this product cannot return to the ‘truth’; this perception structures 
the link between the two actors, as shown below: 
 
 
                                                
55 J. DERRIDA, La Voix et le Phénomène, 3rd ed., Paris, PUF Champs, 2005, p. 21: “sa 
valeur juridique, le droit à une distinction entre le fait et le droit intentionnel, 
dépend toute entière du langage.” 
56  “The limits of my language mean the limits of my world”. Para. 5. 6, L. 
WITTGENSTEIN, Tractatus Logico-philosophicus, Paris, Tel Gallimard, 1961, p. 86. 
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Agent  Other 
 impossible  
 necessary  contingent  

 
 possible  
Truth  Production 

 
 
In fact, on the basis of this schema, four discourses can be discerned, 
which depend upon four factors that create each discourse. In turn, the 
discourse of the master evolves towards the discourse of the analyst, 
passing the stage of the discourse of the hysteric and the discourse of the 
academic. This production can be deduced from the position of the four 
terms or elements constituting language: the master signifier S1, 
knowledge S2, $ the (barred) subject and the “rest” – the object “a”, also 
found in the Lacanian explanation of the Oedipus complex. These symbols 
form the discourse of the master, a fundamental structure from which all 
other discourses derive, and I would like to develop this master discourse 
further, and that of the analyst, which are significant in the present 
context.  
 
The discourse of the master follows $!S1!S2!a. It is dominated by S1, 
that is, the master signifier (here the agent). Lacan named it the Law, la 
loi.57 The Law (la loi) is the law (le droit). This Law is authorised by justice 
without ever having been labelled justice. S1 as the master signifier, the 
theoretical knowledge, imposes knowledge on S2 (here the other), the field 
of the slave. We could reasonably consider the position of the civil law 
judge as that situated within the discourse of the master. The judge in this 
schema is the Law. His position is deduced from the “truth” and the 
understanding that the other knows that he knows. The judge in civil law, 
in a central powerful position, sitting above the other actors, is the master. 
He is la bouche qui dit le droit, “the mouth” that speaks or voices the Law. 
When he speaks, his words are final. But he does not speak for himself, he 
speaks “on behalf of”; he represents society by his authority and what he 
says is not neutral. After a complete cycle, positioned by the discourse of 
the hysteric a!$!S1!S2 and of the academic S1!S2!a!$, after a 
revolution the discourse of the analyst appears. 
 

M U 
! " ! 
H A 

                                                
57  J. LACAN, Séminaire XVII, L”Envers de la Psychanalise, Paris, Seuil, Champs 
Freudien 1991, p. 48. 
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The discourse of the analyst is formulated as follows: S2!a!$!S1. Object 
“a” (the little other) represents here the substantial discourse, that is, the 
effect of rejection of the discourse. The position of the agent here is one 
of neutrality. The other is the subject that looks at the neutral agent 
voicing the “truth” because the agent knows, from the knowledge, S2. We 
know that the analyst in psychoanalysis is someone who is positioned as 
neutral. The subject is supposed to believe what the agent says, because 
the agent, the analyst here, is supposed to know.58 This position also 
corresponds to that of the judge in common law. The judge in that context 
does not interfere. He is the totem and he is not the centre of the dialogic 
operation of the legal event. The “production”, ultimately, is the 
knowledge that passes through precedents. This confirms the idea of two 
opposed ontologies: that of statute law and that of case law. As explained 
by Legrand, “the typical English decision is the law and it is independent 
from any [statute-law]”; moreover, case law does not aspire to be 
considered as statute law. In the meantime, in France, “the decision comes 
from inside the law”, “it wants to be … the law”.59 This contributes to a 
different positioning of the judge in the legal event, depending on “where 
we are”, in the trial or in the procès. After having looked at the differences 
in the positions of judges, I will now look at what conditions their specific 
positions. 
 
2. Three elements conditioning the symbolic position of the judge 
 
I consider here three crucial elements conditioning the position of the 
judge: the perception of the function of the judge, the idea of judging “in 
the name of” and, finally, the important question of appearance. 
 
a. The perception of the function of the judge 
What differentiates civil from common law may well be simply the 
different perceptions of the function of the judge. It is generally 
understood that in common law, judges are perceived as being the 
lawmakers, while in civil law they are solely the interpreters of statutes. 
Indeed, Dicey wrote that “English law is in reality made by the judges”,60 

                                                
58 S. ZIZEK, How to Read Lacan, London, Granta books, 2006, p. 29. 
59 P. LEGRAND, Droit Comparé, 2nd, Paris, PUF, 1999, p. 111: “le jugement anglais 
typique est le droit et il l’est indépendamment de toute loi” au statut de laquelle il 
n’aspire en rien” and “la décision intervient comme de l’intérieur de la loi”, “elle se 
veut … la loi”. 
60 A. V. DICEY, Law of the Constitution, o.c., p. 58. 



2010]                      The Symbolic Position of the Judge     62 

 

while Cardozo developed the idea of “the judge as legislator”.61 That said, 
Dicey considers judicial legislation as subordinate legislation, 62  while 
Cardozo was commenting on judge-made law as being “secondary and 
subordinate to the law that is made by legislators”.63  Common law is 
perceived as being made by judges and it seems that an important part of 
what is considered to be the law originates from the judge. In addition, it 
is said that judges only proclaim what has always been in exsistence but 
never revealed before: when something is revealed, it becomes a common 
law principle. This vision merges well with psychoanalytic theory: a 
principle was unconsciously there but needed to be re-discovered. It was 
repressed by the social structure that one day needed it because of a 
(social) affect – a moment in history when a différend was opposing 
individual members of society. There was no better solution other than 
that deeply rooted in history.64 It was for the judge to bring it to light 
again. The “judge–psychoanalyst”, through the use of transference, extracts 
from the “built-truth” of the parties what has always unconsciously existed 
as a legal principle. According to Freud, the unconscious is the social, or 
what Lacan considers, thanks to Levi-Strauss, to be language, the language 
of the Other, that is, the Law of the Father.65 The repressed principle thus 
revealed may be linked to the definitions provided by the two 
psychoanalysts. The principle is the social. Law, and particularly case law, 
has a social dimension that statute law does not share. There is a practical 
aspect to one that contrasts with the theoretical aspect of the other. 
Language contributes to the expression of the principle. The judge, 
through the legal event, expresses what was hidden. Also, a case, if 
“treated” at the highest level of a Supreme Court, 66  will become so 
powerful that it will bind future decisions. Judicial precedents represent 
work at a conscious level. The example of the Law Lords’ speeches which 
are oral presentations (opinions) may illustrate this point. The judge “tells 
us”, and thus exposes the “law”. The judge is the subject who is supposed 
to know. We believe that he knows the social truth and that he will state it 
within the limit of judicial precedents. Dicey reiterates this message 
clearly: “[our judges’] habit of deciding one case in accordance with the 
principle, or supposed principle, which governed a former case, leads 
inevitably to the gradual formation by the Courts of fixed rules for 
                                                
61 B. N. CARDOZO, The Nature of the Judicial Process, New Haven, Yale University 
Press, 1921, pp. 103–141. 
62 A. V. DICEY, Law of the Constitution, o.c., p. 58. 
63 B. N. CARDOZO, The Nature of the Judicial Process, o.c., p. 14. 
64 It is not clear whether history here is considered to be social history or the 
personal history of the judge, although the two may in some ways be linked. 
65 F. CHAUMON, Lacan, le Sujet et la Jouissance, Paris, Michalon, 2004, p. 18. 
66 This is likely to happen to have such a capacity and the authority of exposing a 
(legal) principle. 
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decision, which are in effect laws”.67  
 
In civil law, parliaments and legislative chamber/s have the function of law-
making bodies. The judge cannot change or even “touch” the mighty 
‘mythical’ law. The French revolution formed the basis of this myth, this 
parole dépolitisée,68 through article 6 of the Declaration of the Rights of 
Man and of Citizens of 1789: “law is the expression of the general will” that 
implements Rousseau’s ideas. Although it may be argued that judges have 
always been involved in normative creation (particularly where statute is 
“silent”, or in specialised areas like droit administratif69), the function of the 
judges as legal actors is to interpret the law. Judges are working on meta-
language, interpreting the double semiotic relation that creates the myth 
of the law.70 It is a strong statement of Article 5 of the French civil code, 
for example, that “Judges are forbidden to decide cases submitted to them 
by way of general and regulatory provisions”. Judges in civil law are not in a 
symbolic position that can be considered as strong as that of their 
colleagues in common law. The rules they apply have been decided prior to 
their action and they can only respect them. The rules here are conscious, 
although nothing discourages any individual from feeling that, 
unconsciously, the lawmaker has to respect various principles in his 
legislative work. The most authoritative principle is probably article 4 of t
he civil code that states, “A judge who refuses to give judgment on the pret
ext of legislation being silent, obscure or insufficient, may be prosecuted fo
r being guilty of a denial of justice”. Judges are bound; they have no choice 
but to interpret. This may serve to emphasise the position of the judge in 
civil law. Then again, the judge here does not participate to the same 
extent or to the same level of totemisation as their common law 
counterpart. Also, the judge relies on another interpretative authority, 
positioned outside the totem of the civil law trial, namely the doctrine 
(which Samuel calls a strong corps of professors), constraining judges 
through a legal science they develop, which is influenced by logic and 
mathematics.71 The judge in civil law interprets but never creates. He 
follows principles fixed by a State “super ego” that a member of the society 
may accept to live in or leave. The judge has to consider whether a 

                                                
67 A. V. DICEY, Law of the Constitution, o.c., p. 58. 
68 R. BARTHES, Mythologies, Paris, Seuil, 1957, p. 217. 
69 A. V. DICEY, Law of the Constitution, o.c., pp. 378–380, p. 380: “It is true of this 
branch of French law as of the English constitution that it ‘has not been made but 
has grown’”. 
70 Ibid., pp. 183–190. 
71 Samuel considers that English judges were never constrained to a legal science, 
“thanks to the absence” of such a corps of professors: G. SAMUEL, “Epistemology and 
Comparative Law”, in M. VAN HOECKE (ed.), Epistemology and Methodology of 
Comparative Law, Oxford, Hart, 2004, p. 72. 
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member of this society has followed the rules, or whether they have put 
themselves in a position of guilt, while the State has institutionalised 
reparation of wrongdoing/s by outlaw/s.  
 
b. Appearance and protection 
Appearance concerns the ceremonial aspect of the judiciary: the 
‘accessories’ of the judge’s uniform and the place where justice takes place. 
These factors are crucial to the symbolic positioning of the judge. In 
addition, appearance creates a distance that is, also, protected. 
 
Appearance and the creation of distance 
The parties can see the physical reality of the judicial machinery before 
them. It operates on at least on two levels: the building’s architecture and 
the uniform of the actors. According to Garapon, “the first act of justice is 
to delimit a place, to contain a space adequate to its happening”,72 while 
the uniform, costume, robe or gown, “hides a double body: the body of the 
person wearing it and the invisible body of the social”.73 The decorum and 
the “dance” of the actors produce an impressive picture. But is the process 
of justice either good or beautiful? It is worth noting that what was 
important in establishing the Supreme Court in the UK was in fact the 
creation of an independent court, physically separate from the House of 
Lords, a place with its own building.74 At every level, justice has to be seen 
to be done. The judge will judge in a place where he is identified as a 
symbolic figure, as the Father, as the face of the law.75  
 
In both traditions, the judge in the space of the legal event has an elevated 
position designed to show power and demonstrate authority. In civil law 
the judge is physically the central point of reference. The actors, jury, 
accused and lawyers organize themselves around the judge in a triangle. In 
common law, the judge holds a central position but the actors are not 
organized around him. The judge does not appear as the central point of 
reference here. The jury is positioned to one side and lawyers directly 
address the jury. As Garapon notes, two axes of communication exist 
between the lawyers of both parties and the witnesses, and between the 

                                                
72 A. GARAPON, Bien juger, o.c., p. 23 : “[l]e premier geste de justice est de délimiter 
un lieu, de circonscrire un espace propice a son accomplissement”. 
73 Ibid., p. 83: “couvre un double corps: le corps propre du personnage qui le porte et 
le corps invisible du social”. 
74 The Constitutional Reform Act 2005. See also Lord Falconer’s comments: “[t]he 
location and the setting for the UK Supreme Court should be a reflection of its 
importance and its place at the apex of the justice system, and the heart of the 
constitution”: Hansard 1 Mar 2006: Column WS29. 
75 J. LACAN, “Fonction et Champ de la Parole et du Langage”, o.c., p. 276. 
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lawyers and the jury.76 In this respect, very little takes place via the judge, 
while in France, everything takes place via the judge. If we think about this 
idea together with the idea of the totem developed earlier, civil law judges 
(who have more power but “represent” less) do not position themselves as 
totems, while common law judges (who have less power but “represent” 
more), appear as totems. Let us remember that the totem is feared. It 
creates “obsessional prohibitions” that proscribe individuals to do certain 
things, starting by not touching, or looking at, the totem.77 From physical 
contact to eye contact, the physical position of the judge in a courtroom 
does (or perhaps at least should) emphasise the difference between the 
totemic positions: the judge in common law is in a position that obliges 
the other actors of the legal event to avoid looking at him because he is the 
totem, and as such is taboo.  
 
The symbolic in the building imposes the solemnity of the State, and its 
power, through authority, which is linked with the symbolic of the 
uniform of the judges. Coloured robes and wigs are key features of current 
court dress.78 Wigs are particularly “viewed as a powerful symbol that 
represents the long history of the British justice system”.79 Silk robes with 
large quantities of ermine, which were traditionally royal furs, worn on the 
robe of the first president of the French Cour de cassation, are also elements 
of “legal costume” that are similar to theatrical dress: “its function is to be 
seen”.80 As stated by Meltzer, “the apprehension of beauty contains in its 
very nature the apprehension of the possibility of its destruction”.81 This 
theatricality of justice contributes to the creation and the “entertainment” 
of a necessary distance between the legal actors in the legal event. It 
ultimately contributes to the authority of the judge–Father and emphasises 
the symbolic position of the judge. Indeed, “the costume of the ritual 
makes those who wear it representatives”.82 Representation, because of the 
distance it creates, accentuates the symbolic as having the capacity to 
represent. The costume of the judge is therefore a significant matter. The 
judge is the judge because he wears something that differentiates him from 
                                                
76 A. GARAPON, Bien juger, o.c., p. 153. See also his comment on American judges, 
pp. 149–174. 
77 S. FREUD, Totem and Taboo, o.c., p. 27. 
78 Public Perceptions of Working Court Dress in England and Wales, October 2002, 
1/3 p. 4 <http://www.dca.gov.uk/consult/courtdress/orcreport.pdf> (last accessed 9 
August 2008). 
79 4.4.1.p. 14. One comment was that “the wig signifies that justice is being done”. 
This needs to be compared to what is said in In Re Pinochet.  
80 A. GARAPON, Bien juger, o.c., p. 72 :“sa fonction est d’être vu”. 
81 D. MELTZER, “The Apprehension of Beauty” in The Apprehension of Beauty, Strath 
Tay, Clunie Press, 1988, p. 6. 
82 A. GARAPON, Bien juger, o.c., p. 94 :“[l]e costume rituel fait de ceux qui le 
portent des représentants”. 



2010]                      The Symbolic Position of the Judge     66 

 

the others. The uniform allows the judge to be identified as a judge and to 
identify himself as a judge. It functions through the legal event as a 
temporary show of superiority of the social over the individual.  
 
If we go back to a comparison of traditions, it could be said that in 
common law, the relationship between the architecture and the dress code 
and, as a consequence, the symbolic role of the judge, integrates the idea 
that the judge is the figure that symbolises the existence of the social 
structure. This can be seen in the light of the notion of ego ideal. In civil 
law, the judge is not seen as independent. It seems that the switch from 
the king to the judge as the source of justice after the French Revolution 
made the judge an element of the super-ego that became the “new” State. 
In both situations, the parties can, in an unconscious way, know that the 
judge is there to correct, cure and rectify matters. The judge has an 
“orthopaedic” function because he symbolises what needs to be.83  
 
Protection against the failure of appearance 
One may consider aggression committed against judges and whether or not 
this relates to the presence or absence of a specific apparatus, both 
ceremonial and uniform. The example of the stabbing of a judge in Metz 
on 5 June 2007, in the North East of France will illustrate this point. The 
judge was serving in his office and was wearing a normal suit. A judge not 
wearing robes does not represent society in the same way as one wearing 
them does. One could argue that such a judge does not represent at all: 
there is a lack of distance, no symbolic, no authority. The totem is not 
protected by the horror of parricide. As mentioned by Lucien, who 
collected significant statistics on this matter, attacks against judges in 
courts constitute the negation of the symbolic of the judge.84 In order to 
promote the symbolic position of the judge, a special instrument is in 
place, which affords them a measure of “extra protection”.85 In the UK, 
the ‘instrument’ of contempt of court matches the French Criminal Code 
provisions on offences against the authority of justice (S. III). The type of 
contempt most relevant to the idea of the totem (through the visual taboo) 
is that concerning the taking of photographs, or making or attempting to 

                                                
83 In common law, parties in an egoist dialogue create a monolithic dogmatic truth 
with their council, which they will expose to the judge. The judge will declare the 
“best truth”, after the confrontation of the monologues in a dialectical fashion. In 
civil law, the judge is there to create the truth in correlation with the “super ego” 
state. 
84  A. LUCIEN, Médiation et modernité, Approche communicationnelle de l’institution 
judiciaire, USTV, Thesis, 2007, esp. p. 241. 
85 M. K. ADDO, “Are Judges beyond Criticism under Article 10 of the European 
Convention on Human Rights?”, ICLQ, 1998, Vol. 47, No. 2, pp. 425–438, esp. at p. 
429. 
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make any portrait or sketch of a justice or a witness in, or a party to, any 
proceedings before the court, either in the courtroom or its precincts 
(Section 41, Criminal Justice Act 1925).86 The most serious offences are the 
outrages à magistrate as stated in article 434–24 of the code. 87  Here, 
criticisms of the judiciary are considered to be against the symbolic 
position of the judge. In addition, article 434–25 highlights the function of 
this “extra protection”. Everything “liable to undermine the authority of 
justice or its independence” has to be fought against. These are reminders 
of what lies behind the figure of the judge – “power”, authority, society.  
 
c. Judging “in the name of” 
Justice may be seen to be done in the name of (au nom de) the sovereign, 
the people or the monarch.88 This is a strong reference to the paternal 
figure of the judge, at the level of the symbolic Father, where the name of 
the father–Father (nom-du-père) becomes the severe father–Father (père 
severe). Indeed, for Lacan, “It is in the name of the father that we have to find 
the help of the symbolic function that, since the beginning of history, 
identifies his person to the face of the law”.89 Legendre develops this point 
by looking at the law of reason and the law of the father, explaining that it 
is two sides of the same notion, a fundamental reference to the 
fundamental great narrative “to select, to distinguish, to separate”.90 In the 
                                                
86  
http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1925/cukpga_19250086_en_3#pt3
-l1g31. Last accessed 7 July 2010.  
87 Article 434–24 considers abuse by means of words, gestures or threats, written 
documents or pictures of any type not publicly available, or the sending of any article 
to a judge or prosecutor, a juror or any other member of a court acting in the course 
of, or on the occasion of, the discharge of his office, and liable to undermine his 
dignity or the respect owed to the office which he holds. Article 434–25 takes into 
account the attempt to publicly discredit a court’s act or decision by actions, words, 
documents or pictures of any type, in circumstances liable to undermine the 
authority of justice or its independence.   
88 I will not discuss here the legitimacy of one over the other. The issue is that of 
identification as it is created by the “in the name of”. As noted by Richard, the 
Italian Constitution refers in article 101, para.1 to justice done in the name of the 
people, to highlight popular sovereignty; while previously, justice was rendered in the 
name of the King: P. RICHARD, Introduction au Droit Italien, o.c., n96, p. 120. In 
France, justice was considered to be the monopoly of the monarch (sovereign) and 
was done in his name. When sovereignty “moved” to the (sovereign) people, justice 
was done in the name of the new sovereign. There is always the need for justice to be 
done in the name of the sovereign.  
89 J. LACAN, “Fonction et Champ de la Parole et du Langage”, o.c.,  p. 276 : “C’est 
dans le nom du père qu’il nous faut reconnaître le support de la fonction symbolique 
qui, depuis l’orée des temps historiques, identifie sa personne á la figure de la loi”. 
90 P. LEGENDRE, Le Crime du Caporal Lortie, o.c., p. 153 : “faire le trie, distinguer, 
séparer”. 
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name of therefore refers to the big Other, the place of the signifier, the 
place of language, where the subject “receives” his own message inverted.91 
This takes place within the symbolic order, location of the big Other.92 In 
the name of is in fact the operation by which we are asking a third party to 
be the reference, the authority, the Law. This is something that the child 
does, when positioned in front of a mirror. The child will look towards the 
person that carries him, “the move of the child in front of the mirror, 
turning towards who carries him, looking towards the witness for the 
recognition of the image”.93 In fact, “it is enough to understand the mirror 
stage as an identification”, that is, according to Lacan, a transformation 
within the subject occurs, when he assumes his image after the 
intervention of the Father.94 The judge is, for the parties, in a position of 
identification with the ego ideal, the (ideal) model. In civil law, this 
identification takes place at a conscious level. In common law, the idea is 
that judgements of lower courts are implicitly made “in the name of”, while 
higher courts are “merely” committees of the legislature, and therefore 
acting “in the name of”.95 This brings us back to the consideration of 
language and also to some consideration of how legal traditions relate to a 
broader level of oral and written traditions. 
 
3. The civilisation of the oral tradition and the civilisation of the written 

tradition 
 
Whether a country employs spoken or written words, the way in which 
judicial matter is expressed refers to that country’s traditions. The 
northern part of Europe, with its customary laws, deals with oral 
transmissions of knowledge, “through the accumulation of precedent”, 
giving birth to “a body of common experience” through memory.96 In the 
south, the civil law tradition, rooted in chthonic and talmudic traditions, 

                                                
91 See also the opinion of S. ZIZEK, “The Big Other Doesn’t Exist”, Journal of 
European Psychoanalysis, 1997. 
92 S. ZIZEK, How to Read Lacan, o.c., p. 9. 
93 J. LACAN, “Remarque Sur le Rapport de Daniel Lagache” in Ecrits 2, Paris, Seuil, 
1999, pp. 155–156: “le geste par quoi l’enfant au miroir, se retournant vers celui qui le 
porte, en appelle du regard au témoin (…) la reconnaissance de l’image”. 
94 J. LACAN, “Le Stade du Miroir Comme Formateur de la Fonction du Je”, in Ecrit 
1, Paris: Seuil, 1999, pp. 92–100, p. 93: “[i]l … suffit de comprendre le stade du miroir 
comme une identification”. 
95  Indeed, the HL as appellate committee is similar to the French or Italian 
constitutional court. Then again, the creation of the new UK Supreme Court may 
modify this symbolic. 
96 P. GLENN, Legal Traditions of the World, 3rd ed., Oxford University Press, 2007, p. 
125. According to Glenn, there is a written Torah and an oral Torah that has become 
written, pp. 238–239. 



69  European Journal of Legal Studies  [Vol.3 No.1 
 

 

in Glenn’s terms, goes even further back in terms of its ‘written roots’ than 
the Roman Empire, which developed a written legal tradition symbolised 
by the development of the codex, or codification.97 The consequences are 
multiple and revolve around the idea of secrecy and transparency. 
 
First, let us consider the differences between inquisitorial and accusatorial 
(or adversarial) systems. According to Guarnieri and Pederzoli, “[w]hile 
common law adversarial systems are led by lawyers, continental systems are 
invariably led by the judge”.98 In common law, accusatorial or adversarial 
mechanisms are characterised by a logic whereby “each side is responsible 
for putting their own case”.99 In civil law, inquisitorial mechanisms need a 
special actor to conduct the legal event – the magistrat instructeur, the juge 
d’instruction, the investigating judge. As indicated under article 49 of the 
French criminal procedure code, “The investigating judge is in charge of 
judicial investigations”. He is therefore the only person who, under article 
81 of this code “undertakes in accordance with the law any investigative 
step he deems useful for the discovery of the truth. He seeks out evidence 
of innocence as well as guilt”. Moreover, it is down to the investigating 
judge to decide whether or not an offence occurred, and whether or not 
there will be a procès.100 In fact, the start of the legal event depends upon 
the investigating judge. If he accepts the need to initiate the procès, he will 
conduct the investigation. The investigating judge acts as the facilitator of 
the truth-process mentioned earlier, which Badiou refers to. He appears as 
a guarantor of independence (it is supposed that there should be no 
pressure from one party on another because of the presence of the 
investigating judge in terms of the conduct of investigations) and as a 
guarantor of the rule of law (as specified in article 81 of the criminal 
procedure code “in accordance with the law”). Then again, one may 
comment on the inquisitorial characteristics of the procedure itself. The 
truth is constructed by an “inquisitor-made-judge” (or a judge-made 
inquisitor), and the function has been widely criticised.101 It is well known 
                                                
97 Ibid., Legal Traditions of the World, p. 125.  
98 C. GUARNIERI AND P. PEDERZOLI, The Power of Judges, o.c., p. 129.  
99 C. ELIOT and F. QUINN, English Legal System, 7th ed., London, Pearson, 2006, p. 
361. 
100  Article 85: “Any person claiming to have suffered harm from a felony or 
misdemeanour may petition to become a civil party by filing a complaint with the 
competent investigating judge”. Article 86, para 1: “The investigating judge orders the 
complaint to be sent to the district prosecutor in order that this prosecutor may 
draft his submissions”.  
101 The institution of juge d’instruction is currently under threat. President Sarkozy has 
announced that he is considering changing it to a juge de l’instruction, a function that 
could be non-independent: M. Sarkozy Envisage de Supprimer le Juge d’Instruction, 
Le Monde, 6 February 2009. http://www.lemonde.fr/politique/article/2009/01/06/m-
sarkozy-envisage-de-supprimer-le-juge-d-instruction_1138259_823448.html. Last 
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that in common law, under the accusatorial (or adversarial) system, parties 
and advocates build and reveal a partisan truth (via an internal dialogue 
that takes place during the “opinion”) that becomes the judicial truth, or a 
“justice-reality”. In civil law, parties do not have access to this possibility. 
The function of the judge may be, as mentioned above, to create or expose 
the law, to confirm or “tell” the truth, or at least to define what is the 
truth. In common law, the role of the judge is, from his symbolic position, 
power and authority, to determine which truth, as exposed by the parties, 
will become the reality-justice. In civil law, the judge has to create the 
truth and expose it to the parties in accordance with the mono-totemic 
structure. In addition, the trial is, in common law, a verbal (or at least part-
verbal) exchange between parties, while the procès, in civil law, is a written 
(or at least part-written) exercise. The role of the judge is therefore very 
different:  
 

The role of the judges in the adversarial system is in several ways 
more passive than that of the judge in the inquisitorial systems, 
where in the former the judge acts as an important observer and 
final arbiter, and in the latter the judge acts as a more active seeker 
of truth and elicitor of information.102 

 
Fundamentally, what separates the two legal traditions are supposedly the 
mechanisms of resolution, as they relate to oral and written traditions. The 
trial differs from the procès primarily because of the process itself of 
conducting the legal mechanics of exchange. The point of reference, here, 
is the social structure. The accusatorial or inquisitorial system is defined by 
how society wants the operation to be conducted. In common law, society 
seems concerned the mechanism providing the actions and the ‘freedom’ 
given to the parties. In civil law, society conducts the operation with 
something akin to inquisition, by restricting the freedom of the parties. It 
is interesting to note that in most European countries, France included, 
“the entire criminal procedure, up to sentencing, remain[s] secret”.103 That 
                                                                                                                                 
accessed 25 Feb. 2009. See also the report on the malfunctioning of the investigation 
in the d’Outreau case, “Rapport de la Commission d’Enquête Chargée de Rechercher 
les Causes des Dysfonctionnements de la Justice dans l’Affaire dite d’Outreau et de 
Formuler des Propositions pour Eviter leur Renouvellement” 
<http://www.assemblee-nationale.fr/12/rap-enq/r3125-t1.asp#P871_183359>, 6 June 
2006. Last accessed 9 August 2008. Germany and Italy have, for instance, transferred 
the powers granted to their investigating magistrate to the public prosecutor in order 
to avoid potential conflict between the functions of investigator and judge.  
102 P. J. VAN KOPPEN and S. PENROD, Adversarial Versus Inquisitorial Justice: 
Psychological Perspectives on Criminal Justice Systems, Berlin, Springer, 2003, p. 184. 
103 M. FOUCAULT, Surveiller et Punir, o.c., p. 44: “En France, comme dans la plus 
part des pays européens [in civil law major system] (my emphasis) – a l’exception de 
l’Angleterre - toute la procédure criminelle, jusqu’a la sentence, demeurait secrète”. 
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said, there is one major exception in the case of England, which highlights 
two major points. Firstly, in civil law, where the organisation of the legal 
event is inquisitorial, the procedure is carried out in secret. It will 
condition and be conditioned through the use of writing, because “the 
form of the procedure, [is] written and secret”.104 Indeed, article 11 of the 
French criminal procedure code states, “Except where the law provides 
otherwise and subject to the defendant’s rights, the enquiry and 
investigation proceedings are secret”. That is to say, it is secretive towards 
and from the public, to avoid disorder in and from the masses or the 
people, and secretive towards and from the accused, who has no 
information about what is happening until sentencing. 105  Prior to the 
French Revolution, establishing the truth was a royal prerogative and the 
King of France was the exclusive source of justice. After the Revolution, 
only judges had the exclusive right to establish the truth. The judge, during 
the “inquisition”, the questioning, is assigned all power to “discover” (the 
truth). The truth dresses in the clothing of the King (and somehow of the 
State): it is sacred. According to Foucault’s accounts of the process in 
France, “the investigation [is] an authoritarian research of a recorded and 
attested truth”, whereby “the sovereign power assume[es] the right to 
establish the truth via a number of precise techniques”,106 which were 
imposed by the King. The process “was imposed on the old accusatory 
justice, but by a process coming from the top”.107 In civil law, the judge 
makes all the decisions from beginning to end. It is never a dialogue but 
rather an intense monologue built on questioning the parties. In common 
law, the judge does not interrogate or question the parties but leaves this 
to the advocates: he must appear as a neutral operator, a referee,108 or an 
analyst.109 The parties are in fact opposed in a dialectic relationship. They 
expose their ideas in a confrontational relationship. One party will expose 
its own truth, then the other will do the same. Because the parties do not 
share the same language,110 they can only access a level of dialogue with 

                                                
104 Ibid., p. 45: “La forme secrète et écrite de la procédure”. 
105 Ibid., p. 44. 
106 Ibid., p. 262: “[l]’enquête comme recherche autoritaire d’une vérité constatée ou 
attestée”, “le pouvoir souverain s’arrogeant le droit d’établir le vrai par un certain 
nombre de techniques réglées”. 
107 Ibid., p. 263: “s’est imposée à la vieille justice accusatoire, mais par un processus 
venu d’en haut”. 
108 C. J. SPINOSI, “Comment Juge le Juge Anglais?” in Droits, la fonction de juger, 
Paris, PUF, 1989, p. 57.  
109 Or retiring, disappearing, like the narrator of the stolen letter, la lettre volée 
(l’exclusion neutralisante du narrateur) : R. MAJOR, Lacan avec Derrida, Paris, 
Flammarion, 2001, p. 54.  
110 This does apply to lawyers because they speak the same legal language. 
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their lawyers. They are in a stage of what Derrida terms ‘negotiation’,111 
which results in a dialogue among the parties that is transformed into a 
partisan monologue, dialectically opposed, leaving a symbolic place for a 
Father–judge who, in psychoanalytic terms, represents. The judge is clearly 
in a symbolic position; he is the Law, showing the solemnity of the power 
of justice by his authority. Secondly, in common law tradition, where the 
organization of the legal event is accusatorial, the procedure is open and 
verbal. Here, we are in a dialectic relationship between two parties, in the 
middle of a confrontational, or oppositional, relationship. Parties expose 
their views. The (monologue) truth A is exposed by a legal team and so is 
the (monologue) truth B. From these monologues, and because the aim is 
to find which one is going to win, the relationship becomes dialectical. 
The judge appears here as an arbiter. He is in a position of neutrality and 
does not interfere. He observes and watches. He is simultaneously present 
and absent.112 The judge “represents” and as a symbolic actor will show, 
within a specific ceremonial ritual, how solemn is the force of justice, in 
the name of the Monarch (Her Majesty’s Court Service).113  
 
After demonstrating here the many differences between judges in common 
and civil law, I would like to analyse some of developments that tend to 
soften these differences, which may be perceived as diminishing them.  
 
                                                
111  J. DERRIDA and P. J. LABOUSSIERE, Alterités, Paris, Osiris, 1986, p. 85. 
Negotiation may be transferred in legal terms to an “a-trial” situation that does not 
exist in civil law. ADR, for example, or pre-trial action, contemplates a resolution of 
the différend before entering the trial totem. See also the comments of Lord Phillips 
on his first case: “That was my first lesson in the merits of alternative dispute 
resolution. It avoids the trauma of court proceedings. If, like my client, you are not 
prepared to undergo that trauma at any price, then there is no alternative to 
alternative dispute resolution, and in the first thirty years of my life in the law, the 
only form of ADR was negotiation. Any sensible person who finds himself party to a 
dispute will wish to resolve it, if possible, by negotiation. Over 90% of actions that 
are commenced in England end in a negotiated settlement before trial”: speech by 
Lord Phillips of Worth Matravers, Chief Justice of England and Wales, “Alternative 
Dispute Resolution: An English Viewpoint”, India 29 Mars 2008. 
www.judiciary.gov.uk/docs/speeches/lcj_adr_india_290308.pdf. Last accessed 30 June 
2009. 
112 Perhaps this can be put into perspective with the essay of S. FREUD, “Beyond the 
Pleasure Principle” 
SE 18, pp. 14–15, as explained by Lacan in J. Lacan, “Fonction et Champ de la Parole 
et du Langage”, o.c., p. 317. The little boy, a nephew of Freud, plays with a ball while 
his mother is away. The presence and absence of the object develops into another 
level, through language. It moves to the symbolic. See also J. DERRIDA, La voix et le 
Phénomène, o.c.,  p. 9 : “le langage est bien le médium de ce jeu de la présence et de 
l’absence”. 
113 Indeed, The Crown has been responsible for the judiciary apparatus for 900 years. 
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VII. A DICHOTOMY SOFTENING? 
 
For Levinas, “[the philosophy of Hitlerism] questions the very principles of 
civilization”.114 After the Second World War, the idea was to build bridges 
between the countries that fought not only between 1939 and 1945, but 
also during the preceding centuries. Many developments arose from this 
and throughout Europe the transnationalisation of principles took place 
through the European Convention of Human Rights and Fundamental 
Freedoms (therefore, as Levinas put it, there was a “folding back” towards 
civilisation).115 It could be said that the ECHR is linked to what Levinas 
describes as “the spirit of freedom” or “a conception of human destiny”,116 
and what Badiou considers to be an “immense ‘return to Kant’”,117 with a 
presupposition that “‘Human rights’ are rights to non-evil”. 118  The 
preamble of the ECHR presents us with the idea that governments in 
Europe are like minded, sharing both a common heritage and the Rights of 
the Universal Declaration. These can be considered as an illustration of 
the move towards “non-evil”:  
 

the Governments of European countries which are like-minded and 
have a common heritage (my emphasis) of political traditions, ideals, 
freedom and the rule of law [are] to take the first steps for the 
collective enforcement of certain of the Rights stated in the 
Universal Declaration. 

 
This move has been widely acknowledged. The two countries I have used 
in this article, the UK and France, were the founders of the Council of 
Europe and instrumental in the formation of the ECHR. Hope for a 
community created by both legal traditions was therefore voiced in the 
1950s. Although the notion of “non-evil” is present throughout the 
convention, rights like those protected by article 6 are of importance for 
the legal event. It specifies that “everyone is entitled to a fair and public 
hearing within a reasonable time by an independent and impartial tribunal 
established by law”. The transnational prescription developed a 
transnational implementation, which has the effect of abolishing the 
distance between the legal traditions described in this article. This 
transnational “tool” has been reacted against – almost resisted –by 
individual nations: there were, for instance, 24 years between signature and 
                                                
114 E. LEVINAS, “Reflections on the Philosophy of Hitlerism”, Critical Enquiry, 1990, 
Vol. 17, at p. 64. 
115 Herein after referred to as ECHR. 
116 E. LEVINAS, “Reflections on the Philosophy of Hitlerism”, o.c. 
117 A. BADIOU, “The Problem of Evil”, o.c., p. 8. The return to Kant while Lacan 
proclaims the return to Freud (Lakant?). 
118 Ibid., p. 9. 
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ratification in France, and while the UK ratified it 3 years after the 
signature, it was necessary to wait the end of the twentieth century to have 
it fully operational.119 Even recently, concerning the incorporation of the 
ECHR in the UK through the Human Rights Act 1998,120 Sir Carnwath, as 
Chairman of the Law Commission, expressed his regret as a public lawyer 
not to have been able to use the terms of the ECHR. He stated that the 
HRA should have been passed when the right of individual petition was 
accepted in 1965–1966. He commented that if not only the right to 
individual petition but the entire Convention had been passed earlier, 
“English judges and lawyers would have been able to influence much more 
directly the development of Convention law in Strasbourg”. 121  This 
statement implied that while initiating the ECHR, the UK had departed 
from it, somehow, until 1998/2000. Despite the shared values of the two 
legal traditions, then, the systems were characterised by many differences. 
What was meant in the preamble was a prescriptive will. There was either 
an equilibrium point between the two traditions to be found, or a more 
“violent” idea or belief that one tradition would give way to elements of 
the other.  
 
For example, the creation of a jus commune associated with general 
principles of law pushed French scholars to recognise, while writing about 
the ECHR, that “with such interpretation methods, we are far from the 
traditional French legal reasoning; that is a pragmatic Anglo-Saxon 
demarche that we need to become familiarised with”. 122  Scholars and 
practitioners in both traditions seem to recognise the ECHR as something 
valuable and important but, at the same time, as something that changes 
their way of thinking and operating, to the extent that in each tradition 
there is fear of a loss of influence. In Garapon and Allard’s terms, in 
Europe, the two legal traditions were mixed in the “laboratories” 
constituted by the ECHR. They see this as a direct result of the general 
globalisation process. Their conclusion is that it appears to favour 

                                                
119  
http://conventions.coe.int/Treaty/Commun/ChercheSig.asp?NT=005&CM=8&DF=&
CL=ENG. Last accessed 15 July 2010. 
120 http://www.opsi.gov.uk/acts/acts1998/ukpga_19980042_en_1. Last accessed 15 July 
2010. Hereinafter referred to as HRA 1998. 
121 R. CARNWATH, (Sir), “ECHR Remedies from a Common Law Perspective”, 
ICLQ, 2000, Vol. 49, No. 3, at p.527. 
122 S. GUINCHARD, M. BRANDAC, X. LAGARDE, and M. DOUCHY, Droit 
Processuel, Droit Commun du Procès, Paris: Dalloz, 2001, p. 95 : “[a]vec de telles 
méthodes d’interprétation on est loin du raisonnement juridique traditionnel 
français”, because “[c]’est une démarche pragmatique, anglo-saxonne … a laquelle 
nous devons nous habituer”. 
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common law rather than civil law.123 In that respect, at the level of the legal 
event, trial and procès, it seems to be civil law that “gives way”. Some 
changes need to be highlighted. For instance, during a procès the hearing 
(audience) has to be public in order to comply with the ECHR. This departs 
from the tradition of the inquisitorial mechanism, and the importance of 
secrecy in the civil tradition, and appears to be a move towards organising 
a legal event that resembles a trial. Indeed, the hearing is (and this is 
perhaps a truism) oral: audi alteram partem. That said, in a civil law legal 
event there are still no dialogues between parties and no freedom of 
expression within the place of justice. The investigating judge is still, for 
the moment, the actor in charge of organising the necessary elements, not 
the parties.  
 
The change of strategy in the protection of rights brought by the ECHR 
may well be connected to what Meltzer described: “[war] atrocities were 
committed not by the rebels but by the representatives of law and 
order”. 124  There is here an element of social (re-)evolution to be 
considered. The judges, in their symbolic place of power, enforce respect 
for the law, bearing in mind the concept of the rule of law.125 What, then, if 
the law is wrong? To return to the idea of “non-evil”, Meltzer also 
commented on tyranny, explaining that “[it] is a social perversion in 
defence against depressive anxieties”.126 Anxiety results from unbearable 
situations, as Freud describes in relation to Rat Man. In one of Freud’s 
first analyses, Rat Man demonstrated a certain “love/hate” attitude towards 
his father, which was developing into aggressiveness. Freud explained that 
it was the result of fear, which arose from repressed hope. His anxiety, 
Freud claimed, was a consequence of this unbearable situation of conscious 
love of the father and unconscious hatred. Rat Man had to make amends, 
to repair the situation. If we apply this to the ECHR, we can analyse it as 
part of the process of reparation, as something designed to overcome 
anxiety after tyranny. It was an ethical ambition.127 European society in the 
1920s to 1930s consciously ‘loved’ (in terms of legal positivism – respect of 
the ‘rule of law’ by Nazi Germany, for example) but unconsciously ‘hated’. 
Europe hated perhaps because of fear (repressed hope may be a simplistic 

                                                
123  A. GARAPON and J. ALLARD, “Luttes d’influence” in Les Juges dans la 
Mondialisation, la nouvelle révolution du droit, Paris, Seuil, 2005, pp. 35–56. 
124 D. MELTZER, “Tyranny”, in Sexual States of Mind, London, Karnac, 1973, p. 144. 
125 In its narrow meaning, the rule of law organises a set of inferior norms that 
carefully respects a set of superior norms, which should suffice to acknowledge the 
respect of the law by judges. 
126 D. MELTZER, “Tyranny”, o.c.  
127 A. GARAPON, Les Juges dans la Mondialisation, o.c., p. 6 : “A la vertu opératoire 
du droit, s’est ajoutée une ambition éthique a travers la propagation des droits de 
l’homme”. 
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but relevant explanation here for the ruined post-First World War 
Germany and Italy, which could be a last link in the economic chain, 
according to Poulantzas128). In the 1950s, it was time to repair, through a 
reparation process that had two aspects. First, this transformation affected 
the judiciary through the myth of the separation of powers. It reinforced 
the judiciary, enforcing and imposing its independence, and conforming to 
the belief expressed above in a totemisation of the legal event. This is 
exactly what happened in the UK, for instance. According to Woodhouse, 
the HRA (and behind it the ECHR), “require[d] a more formal separation 
between the judiciary and other branches of government”.129 Indeed, it was 
said that “[i]n the long run, to protect their independence, the Law Lords 
may need to remove themselves from the House of Lords when that sits as 
a legislature”.130 The result was the creation of the new UK Supreme 
Court, which was to be “physically” separated from the Houses of 
Parliament. The cultural societal dimension of the judge after the process 
of reparation, through the ECHR, was moving towards a certain idea of 
democracy. It brought together, to a certain extent, the two legal 
traditions: firstly, the judge represents society through the legal event. 
Secondly, reparation as an ethical ambition contributes to a cosmopolite 
development. This cosmopolite operation reminds us of the fifth thesis of 
Kant’s Idea for a Universal History from a Cosmopolitan Point of View: “the 
greatest problem for the human race, to the solution of which Nature 
drives man, is the achievement of a universal civic society which 
administers law among men”.131 This idealistic view may well be the link 
between the two legal traditions under the ECHR. But at the same time, it 
questions particularism, pluralism, identity and further culture. We cannot 
be certain that what lies beneath universalism is the best solution. And this 
goes even further than Europe. One may, for instance, look at a case like 
Lawrence v. Texas,132 where Justice Kennedy cited a 1981 European Court of 
Human Rights case, Dudgeon v. United Kingdom. This expansion reinforces 
the work of reparation and, again, the softening of the dichotomy that is 
happening through the position of the judge and its symbolic. That said, I 
do not believe that it advocates a convergence of traditions, but rather it is 
an ideal aim prescribed by the ECHR and enforced by different 
movements.  
 
VIII. CONCLUSION 
                                                
128 N. POULANTZAS, Fascisme et Dictature, Paris, Seuil, 1974, p. 24. 
129 D. WOODHOUSE, “More Power to the Judge”, o.c., p. 235. 
130 Ibid. 
131 E. KANT, Idées d’une Histoire Universelle au Point de Vue Cosmopolitique, Paris, 
Bordas, 2006, pp. 15–16. 
132 Lawrence v. Texas, 539 U. S. 558 (2003), as cited in A. GARAPON, Les Juges dans la 
Mondialisation, o.c., p. 12. 
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My intention in this article was to show how the symbolic position of the 
judge is characterised and constructed and how it fits into a specific 
context. Using a variety of conditions and factors, I have looked at these 
factors in the main western European legal traditions. The legal event, as a 
process of communication, relates to the totem and to the Oedipus 
complex in both legal traditions, and as such, it may be pertinent to use 
psychoanalytic theory to compare these traditions. Because of this 
symbolic position, the judge becomes an important element of social 
coherence. He contributes to the diminishing of aggression that is 
instrumental in civilisation, as stressed by Freud.133 He is simultaneously 
the individual and the society.  
 
Some differences in the figure of the judge in the two legal traditions 
illustrate how “classical” it is to oppose civil law and common law. This is 
probably unconsciously rooted in our minds. The two largest world 
empires, one led by France, the other by Great Britain, were opposed. 
When they broke up, blocks of countries rearranged in legal families that 
were following the leading legal prototype. But it also contributes to the 
development of a great narrative, based on information and dis-
information, where the opposition between the two ways of understanding 
and presenting law is emphasised. In Europe, in the context of the post-
Second World War era, which has been dominated by transnational 
human rights issues, an exchange between the two traditions operates. The 
ECHR functions as an instrument that favours permeability. How does 
this fit with the legal event, the figure of the judge and its position? We 
have seen in the case of civil law the way the legal event has been modified. 
It has moved closer to the common law trial. So, with Hegel, we may 
consider that things that look different are, in reality, the same and, with 
Wittgenstein, we may consider that things that look the same are, in 
reality, different. 

                                                
133 S. FREUD, Civilisation and its Discontents, o.c. 





Ottavio Quirico∗ 
 
I.  INTRODUCTION 
 
Le concept de norme est fondamental. Avec les notions d’espace, de 
population et de pouvoir, il contribue à la définition de l’état en tant 
qu’ordre juridique, du moins si l’on présume une certaine identité entre la 
norme et le droit (ou le devoir). Ainsi, d’un point de vue hiérarchique 
(vertical), tout ordre juridique peut être conçu comme un système de règles 
organisés sur différents niveaux. Ce constat découle tant d’une perception 
statique que d’une vision dynamique du droit, au sein de laquelle les 
normes s’enchainent verticalement en fonction des actes-sources qui les 
génèrent. Les normes constitutionnelles se situent au sommet de la 
représentation pyramidale du système et l’une d’entre elles sera 
hypothétiquement choisie comme norme fondamentale. Elles sont suivies 
par les lois et ensuite les règlements. Afin d’assurer la cohérence et la 
stabilité du système, il faut que les normes de rang inférieur soient 
conformes aux normes situées à un niveau supérieur. Cet impératif de 
cohérence, communément et imparfaitement appelé principe de légalité, 
se métamorphose en principe de constitutionnalité lorsqu’il s’applique au 
rapport entre les normes infra-constitutionnelles et la Constitution (en 
présupposant que les normes constitutionnelles ne sont pas mutuellement 
exclusives). 
 
La conception pyramidale de l’ordre juridique implique une dimension 
horizontale, qui complémente cette hiérarchie. L’existence même des 
normes présuppose la possibilité de leur violation, conçue en tant que 
comportement anti-normatif. C’est la raison pour laquelle un contrôle est 
établi par le biais de sanctions ayant un effet réparateur (“si a, b doit être”).1 
Cela s’avère également applicable dans le cadre des rapports intra-
normatifs. Il arrive, en effet, qu’une violation s’inscrive à la fois dans la 
verticalité de la hiérarchie et l’horizontalité de l’infraction. Notamment, la 
création de normes non-conformes à la Constitution est un acte anti-
                                                
* Docteur en Droit - ATER, Académie de Lille. A partir de septembre 2010, Marie 
Curie Fellow, Université Panthéon-Assas (Paris 2) en collaboration avec l’Institut 
Universitaire Européen et le Max Planck Institute for Comparative Public Law and 
International Law. L’auteur tient à remercier Dov Jacobs et Axelle Reiter pour leurs 
précieuses suggestions. 
1  Voir H. KELSEN, Théorie générale du droit et de l’État, 1945, trad. fr. 
[B. LAROUCHE et B. FAURE, Paris, L.G.D.J., 1997], p. 96. 
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normatif, puisque contraire aux normes constitutionnelles. Selon la théorie 
classique du contrôle de constitutionnalité, dans le système concentré 
(modèle Kelsenien adopté en Europe), la (non-)conformité d’une norme est 
établie par un organe ad hoc et a une valeur générale (erga omnes). Dans le 
système décentré (modèle Schmittien adopté dans les systèmes de common 
law), la (non-)conformité d’une norme est établie par les juges ordinaires et 
a normalement une valeur ad hoc; c’est-à-dire, n’ayant d’effet que pour le 
seul procès en cours. Le contrôle de constitutionnalité concentré peut être 
a priori ou a posteriori, selon qu’il est exercé avant ou après l’entrée en 
vigueur des normes. Le contrôle de constitutionnalité décentré n’est jamais 
a priori. Dans le cadre du contrôle concentré a posteriori, la sanction de 
l’invalidité est imposée par une Cour Constitutionnelle -c’est-à-dire, un 
organe judiciaire- à l’encontre d’une norme inconstitutionnelle en vigueur. 
Tel est le cas, par exemple, de l’Italie, de l’Espagne, de l’Autriche et de 
l’Allemagne. En revanche, avant l’entrée en vigueur de la norme, sa 
conformité à la Constitution est contrôlée par un organe ‘politique’, afin 
qu’un éventuel défaut de conformité soit corrigé de façon préventive. Tel 
était le rôle du Conseil constitutionnel français avant la réforme du 23 
juillet 2008. Tandis que le contrôle a priori est fondé sur le droit abstrait et 
assure l’équilibre des pouvoirs, le contrôle a posteriori est basé sur les droits 
concrets. Dans le premier cas, le droit objectif est mis en cause. Par contre, 
dans la deuxième hypothèse, le point de départ de la vérification est la 
violation d’un droit subjectif.  
 
Quand bien même il existerait une ancienne tradition de contrôle 
préventif, l’ordre juridique français n’avait pas prévu d’organe ad hoc 
préposé au contrôle de constitutionnalité des normes et ce jusqu’à la 
quatrième république, période durant laquelle le Comité constitutionnel a 
été mis en place. Ce n’est toutefois qu’avec la Constitution de 1958 qu’une 
institution efficace a vu le jour, grâce à l’instauration du Conseil 
constitutionnel, chargé d’une vérification préventive de type consultatif. La 
réforme opérée par la loi No 724 du 23 juillet 2008, basée sur le rapport du 
Comité des sages ou Comité Balladur,2 a introduit en France la possibilité 
d’un contrôle non seulement a priori, avant l’entrée en vigueur des normes, 
mais aussi a posteriori, après leur entrée en vigueur. La réforme a 
certainement été influencée par le modèle en vigueur dans d’autres pays 
européens, qui ont traditionnellement adopté le contrôle concentré a 
posteriori exercé par un tribunal constitutionnel, mais elle adopte en même 
temps des solutions originales. 3  La présente étude vise à comprendre 
                                                
2 Voir Comité de réflexion et de proposition sur la modernisation et le rééquilibrage 
des institutions de la Cinquième République, Rapport et 77 propositions, 29 oct. 2007, 
disponible en ligne sur le site http://www.comite-constitutionnel.fr. 
3  Pour une analyse systématique du contrôle de constitutionnalité dans une 
perspective de droit comparé, voir M. FROMONT, Grands systèmes de droit étrangers, 
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comment le modèle français se situe dans le contexte européen et 
international par une analyse systématique et comparative, qui s’articule 
autour de ses aspects organique, procédural et substantiel. 
 
II. LA NATURE COMPOSITE DU CONTRÔLE DE CONSTITUTIONNALI

TÉ 
 
1. Les changements introduits par la réforme de 2008 
L’hostilité initiale des constitutions françaises au contrôle de 
constitutionnalité a été justifiée de différentes façons. La tradition 
jacobine, opposée à la limitation du pouvoir des assemblées législatives par 
l’autorité judiciaire et donc à l’idée de justice constitutionnelle, a souvent 
été invoquée à cet égard. Cette approche serait conforme à la conception 
de la loi comme expression de la ‘volonté générale’ et à la vision du juge 
comme simple ‘bouche de la loi’, incapable de vérifier la validité des 
normes, dans le cadre d’une rigide séparation des pouvoirs.4 Dans une telle 
optique, la démocratie parlementaire primerait sur le positivisme 
constitutionnel.5 D’une façon plus nuancée, on remarque que l’idée du 
contrôle de constitutionnalité est présente en France dès 1879.6 
 
A partir de 1958, le Conseil constitutionnel exerce le rôle de contrôle a 
priori de la constitutionnalité des normes. En vertu de l’article 61 de la 
Constitution, ce contrôle doit être effectué avant la promulgation des lois 
organiques, la soumission au référendum des propositions de loi et 
l’adoption des règlements des assemblées parlementaires. En revanche, les 
lois peuvent être déférées au Conseil constitutionnel avant leur 
promulgation par le président de république, le premier ministre, les 
présidents de l’Assemblée Nationale et du Sénat. Il s’agit, à la fois, d’un 
contrôle d’ordre substantiel et procédural, qui s’ajoute au contrôle de la 
conformité des traités à la Constitution en vertu de son article 54 et à la 
vérification de la régularité procédurale des suffrages prévue aux articles 58, 
59 et 60. Dans le cadre du parlementarisme rationalisé, le Conseil a agi 
essentiellement comme “organe régulateur de l’activité des pouvoirs 

                                                                                                                                 
Paris, Dalloz, 2009; L. FAVOREU, Les cours constitutionnelles, Paris, P.U.F., 1996; 
M. CAPPELLETTI, Il controllo giudiziario di costituzionalità delle leggi nel diritto 
comparato, Milano, Giuffré, 1972. 
4 Voir F. FABBRINI, “Il nuovo modello di giustizia costituzionale francese”, 
Quaderni Costituzionali, 2008, pp. 894-895. 
5 Cf L. GARLICKI, “La légitimité du contrôle de légalité: Problèmes anciens et 
développements récents”, Revue française de droit constitutionnel, 2009, pp. 227-246. 
6 Voir D. ROUSSEAU, “La question préjudicielle de constitutionnalité: Un big 
bang juridictionnel?”, Revue de droit public, 2009, pp. 632-sv. 
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publics”.7 Son importance a progressivement augmenté à partir des années 
1970.8 D’un côté, le Conseil a lui-même élargi son pouvoir en décidant 
d’exploiter le préambule de la Constitution de 1958 comme partie 
intégrante du ‘bloc de constitutionnalité’. 9  De l’autre, la révision 
constitutionnelle de 1974 a étendu le pouvoir de soulever la question de 
constitutionnalité à soixante députés ou soixante sénateurs.  
 
La loi No 724 du 23 juillet 2008, qui introduit en France le contrôle de 
constitutionnalité a posteriori, fait suite aux deux tentatives de réforme 
inabouties de 1989 et 1993.10 Elle ajoute à la Constitution un nouvel article 
61-1, lequel prévoit que:  
 

“Lorsque, à l’occasion d’une instance en cours devant une 
juridiction, il est soutenu qu’une disposition législative porte 
atteinte aux droits et libertés que la Constitution garantit, le Conseil 
constitutionnel peut être saisi de cette question sur renvoi du 
Conseil d’Etat ou de la Cour de Cassation qui se prononce dans un 
délai déterminé. Une loi organique détermine les conditions 
d’application du présent article”.  

 
Il s’agit d’une innovation importante par rapport au modèle traditionnel.11 
La nouveauté essentielle de cette réforme tient à un facteur procédural, la 
dimension temporelle de l’existence des normes juridiques. Désormais, le 
contrôle de constitutionnalité s’exerce non seulement avant l’entrée en 
vigueur d’une disposition normative (contrôle préventif ou a priori), mais 
                                                
7 Voir Conseil constitutionnel, Loi relative à l'élection du président de la république au 
suffrage universel direct, adoptée par le référendum du 28 octobre 1962, Décision 62-20 DC 
du 6 novembre 1962, § 2, disponible en ligne sur le site http://www.conseil-
constitutionnel.fr.; J.-C. GROSHENS, “A propos du Conseil constitutionnel”, 
Revue de droit public, 2009, pp. 589-591. 
8  Sur le rôle du Conseil constitutionnel dans l’ordre juridique français, voir 
M. FATIN-ROUGE STÉFANINI, “Le Conseil constitutionnel dans la révision 
constitutionnelle du 23 juillet 2008 sur la modernisation des institutions”, Revue 
française de droit constitutionnel, 2009, pp. 269-276. 
9 Cf Conseil constitutionnel, Loi complétant les dispositions des articles 5 et 7 de la loi du 
1er juillet 1901 relative au contrat d’association, Décision 71-44 DC du 16 juillet 1971, 
http://www.conseil-constitutionnel.fr. 
10 Projets de lois constitutionnelles No 1203, déposé à l’Assemblée nationale le 30 mars 
1990, et No 231, déposé au Sénat le 10 mars 1993. Pour une présentation de la réforme 
du contrôle de constitutionnalité, voir D. CHAUVAUX, “L’exception 
d’inconstitutionnalité, 1990-2009: Réflexions sur un retard”, Revue de droit public, 
2009, pp. 566-569. 
11 D. ROUSSEAU, “La question préjudicielle de constitutionnalité”, o.c., p. 638, qui 
parle de “big bang radical”. Pour une vision plus nuancée, voir M. FATIN-ROUGE 
STÉFANINI, “La question préjudicielle de constitutionnalité en droit comparé”, 
Annuaire international de justice constitutionnelle, 2007, p. 21. 
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aussi après son entrée en vigueur (contrôle a posteriori). 12  Le critère 
déterminant de différentiation entre les deux types de contrôles est donc 
constitué par l’entrée en vigueur des règles. 
 
La mise en place du contrôle a posteriori est détaillée par la loi organique 
No 2009-1523 du 10 décembre 2009. 13  Elle s’organise autour de 
l’exceptionnalité de la non-conformité des normes. En effet, puisqu’un 
contrôle a déjà été effectué a priori -si nécessaire- par le Conseil 
constitutionnel, la non-conformité des normes à la Constitution relève de 
l’anomalie et non de la règle. L’exception peut seulement être relevée par 
les parties, et non pas d’office, et elle concerne exclusivement les lois qui 
violent des règles constitutionnelles relatives aux droits et libertés. Dès 
lors, elle est limitée tant du point de vue substantiel que du point de vue 
formel. Sous l’angle de la procédure, l’exception peut être soulevée à tout 
moment -au cours d’une instance juridictionnelle- de manière incidente 
(article 23-1).  
 
Le juge a quo est appelé à effectuer une évaluation de l’exception sur la base 
de trois critères. Tout d’abord, il faut que la question soit “applicable au 
litige ou à la procédure”, ou bien qu’elle “constitue le fondement des 
poursuites”.14 En outre, il est nécessaire que la norme contestée n’ait pas 
déjà été déclarée conforme à la Constitution par une décision antérieure 
du Conseil constitutionnel, sauf changement de circonstances. En dernier 
lieu, il faut que l’exception soulevée “ne soit pas dépourvue de caractère 
sérieux”. En cas d’évaluation positive, le juge a quo transmet la question à la 
juridiction suprême compétente; c’est-à-dire, soit la Cour de Cassation soit 
le Conseil d’Etat. La question de constitutionnalité est ‘prioritaire’ par 
rapport à celle de conventionalité (article 23-2).15 La transmission implique 
le sursis du procès, jusqu’à ce qu’il soit décidé de l’exception, sauf en ce qui 
concerne les mesures provisoires et conservatoires, les mesures relatives 
aux privations de liberté, la nécessité de statuer dans un délai déterminé ou 
                                                
12 Avant la réforme, en vertu de la décision du Conseil constitutionnel No 85-187 
DC, la constitutionnalité d’une loi promulguée ne pouvait être utilement contestée 
qu’“à l’occasion de l’examen de dispositions législatives qui la modifient, la 
complètent ou affectent son domaine”; voir Conseil constitutionnel, Loi relative à 
l’état d’urgence en Nouvelle-Calédonie et dépendances, Décision 85-187 DC du 25 janvier 
1985, § 10, http://www.conseil-constitutionnel.fr. 
13 Voir le texte sur le site internet: http://www.senat.fr/leg/pjl08-613.html. 
14 L’article 23-2 du projet de loi organique 1599 du 8 avril 2009 présenté par le 
gouvernement prévoyait que l’exception “commande l’issue du litige ou la validité de 
la procédure”; voir B. MATHIEU, “La question prioritaire de constitutionnalité”, 
Semaine juridique, 28 sept. 2009, No 40, p. 13. 
15 Cette ‘priorité’ a été introduite durant la première lecture du projet à l’Assemblée 
nationale; voir B. MATHIEU, “La question prioritaire”, o.c., p. 13, et infra , section 
III, B, 1. 
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en urgence, ou encore en présence de conséquences irrémédiables ou 
manifestement excessives pour les droits d’une partie (article 23-3). Avant 
de transmettre l’affaire au Conseil constitutionnel, avec les mémoires et les 
conclusions des parties, la juridiction suprême procède à une évaluation de 
la question sur base des deux premiers critères mentionnés. Elle considère 
également si la question est nouvelle ou présente un caractère sérieux 
(article 23-5). 16  Les juridictions suprêmes se prononcent dans un délai 
maximum de trois mois, à l’expiration duquel la transmission est réputée 
automatique.17 Un double filtre est donc mis en place, exception faite du 
cas où la question de conformité est soulevée directement devant la Cour 
de Cassation ou le Conseil d’Etat, auxquels cas le filtre est unique.  
 
En cas de transmission, le Conseil constitutionnel avise le président de la 
république,  le premier ministre -lesquels peuvent tous deux présenter des 
observations- et les présidents des assemblées parlementaires (article 23-8). 
Dans un délai de trois mois à compter de la réception de la question, le 
Conseil statue en audience publique, sauf exception motivée, après avoir 
entendu contradictoirement les observations des parties (article 23-10). 
L’extinction de l’instance a quo est sans conséquence pour l’examen du 
Conseil constitutionnel (article 23-9). La décision du Conseil 
constitutionnel est définitive et est publiée au Journal Officiel de la 
République. Elle est notifiée aux parties et communiquée au premier 
ministre, au président de la république et aux présidents des assemblées 
parlementaires. Elle est aussi communiquée au Conseil d’Etat ou à la Cour 
de Cassation et au juge a quo (article 23-11). La norme déclarée 
inconstitutionnelle est abrogée à partir du jour de la publication de la 
décision ou d’une date ultérieure fixée par le Conseil constitutionnel 
(efficacité différée). L’efficacité de la décision est donc ex nunc. Mais le 
Conseil peut aussi préciser les conditions et les limites de la remise en 
cause des effets déjà produits par une norme déclarée inconstitutionnelle 
(article 62 alinea 2 de la Constitution). 
 
2. Un contrôle juridictionnel sous influence politique? 
Conformément à la conception de l’ordre normatif, inspirée de Hans 
Kelsen, qui pose la Constitution au sommet de la hiérarchie normative, 
dans les systèmes européens le contrôle de constitutionnalité s’exerce de 
façon concentrée et par le biais d’un organe ad hoc.18 Quelques exceptions 

                                                
16  L’article 23-4 du projet présenté par le gouvernement parlait de “difficulté 
sérieuse”. 
17 Voir B. MATHIEU, “La question prioritaire”, o.c., p. 13. 
18 Cf Y. MÉNY, “Révolution constitutionnelle et démocratie: Chances et risques 
d’une nouvelle définition de la démocratie”, Cahiers du Conseil constitutionnel, 2009, 
Hors série (Cinquantenaire du Conseil constitutionnel), p. 48. 



85  European Journal of Legal Studies  [Vol.3 No.1 
 

 

existent; par exemple, l’Estonie, où une division de la Cour suprême est 
chargée du contrôle de constitutionnalité. Dans tous les cas, ces organes 
exercent une fonction de type strictement juridictionnel. 19  Dans le 
contexte français, selon une partie de la doctrine, dans le cadre du contrôle 
a priori le Conseil Constitutionnel exercerait une fonction essentiellement 
législative, qui impliquerait une dépendance importante vis-à-vis du 
contexte politique, tandis que l’introduction de l’exception 
d’inconstitutionnalité le rapprocherait plutôt des organes de contrôle 
européens en lui conférant une fonction purement juridictionnelle.20 La 
question reste tout de même controversée.21 
 
Du point de vue de la fonction, le contrôle de constitutionnalité est un 
acte de nature fondamentalement judiciaire. Une telle interprétation est 
certainement valable pour le contrôle a posteriori mais devrait s’appliquer 
aussi au contrôle a priori. En effet, dans les deux cas, l’organe de 
vérification doit évaluer la conformité d’une norme à la Constitution, afin 
de l’éliminer (élimination ‘positive’), de la compléter (élimination ‘négative’ 
d’une règle dans la mesure où elle “ne prévoit pas”), ou encore de la 
modifier (élimination ‘alternative’ d’une règle en tant qu’elle dispose “au 
lieu de”).22 Le véritable caractère différentiel du contrôle a priori consiste 
dans le fait qu’il peut empêcher l’entrée en vigueur d’une norme, tandis que 
le contrôle a posteriori peut seulement mener à l’élimination d’une norme 
qui est déjà efficace. Il est vrai que dans le contrôle a posteriori la décision 
de l’organe de vérification influence la décision finale du juge a quo, c’est-à-
dire un droit déterminé. Toutefois, il est également vrai que le contrôle a 
priori influence toutes les décisions judiciaires au regard des droits 
concernés par l’existence de la norme suspectée d’inconstitutionnalité. 
Certes, la vérification préventive participe au processus législatif mais 

                                                
19 Voir F. BILE, “Cinquante ans de contrôle de constitutionnalité en Europe: 
Introduction”, Cahiers du Conseil constitutionnel, 2009, Hors série (Cinquantenaire du 
Conseil constitutionnel), p. 46; L. GARLICKI, “La légitimité”, o.c., p. 229. 
20 Cf Y. GAUDEMET, “Brouillard dans les institutions: A propos de l’exception 
d’inconstitutionnalité”, Revue de droit public, 2009, pp. 585-586; L. BURGORGUE-
LARSEN, “Question préjudicielle de constitutionalité et contrôlé de 
conventionnalité”, Revue française de droit administratif, 2009, p. 799; F. FABBRINI, 
“Kelsen in Paris: France’s Constitutional Reform and the Introduction of a 
posteriori Constitutional Review of Legislation”, German Law Journal, 2008, pp. 
1307-sv. 
21 Voir M. FATIN-ROUGE STÉFANINI, “Le Conseil constitutionnel”, o.c., p. 
270; T. GROPPI, “Riformare la giustizia costituzionale: Dal caso francese 
indicazioni per l’Italia ?” Actes du congrès ASTRID, Rome, 27 mai 2009, pp. 5-sv., 
http://www.astrid-online.it/Dossier--R2; G. CARCASSONNE, “Les membres du 
Conseil constitutionnel: 1958-2008”, Cahiers du Conseil constitutionnel, 2009, Hors 
série (Cinquantenaire du Conseil constitutionnel), p. 11. 
22 Cf F. BILE, “Cinquante ans”, o.c., p. 47. 
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l’organe de contrôle est appelé à effectuer une opération d’évaluation de 
cohérence du système normatif et à prononcer l’invalidité des normes qui y 
dérogent (“si a, b doit être”); donc, il dit le droit avec autorité de chose 
jugée.23 Il s’agit d’un juge qu’on pourrait qualifier de “purement normatif” 
et ce n’est pas par hasard que Kelsen lui attachait beaucoup d’importance 
dans le cadre de sa vision de l’ordre juridique.  
 
Une telle interprétation est confirmée par le fait que les juridictions ad hoc 
peuvent effectuer un contrôle de constitutionnalité a priori. Ainsi, avant la 
réforme de l’article 127 de la Constitution italienne opérée par la loi No 
3/2001, la Cour constitutionnelle procédait au contrôle préventif des lois 
régionales renvoyées par l’état. De plus, actuellement la Cour interprète le 
recours étatique ayant pour objet les statuts régionaux et les lois qui les 
modifient, sur base de l’article 123 de la Constitution, comme une forme de 
contrôle préventif. De même, la Cour constitutionnelle autrichienne peut 
vérifier si un acte administratif ou législatif entre dans la compétence de la 
fédération ou des länder avant sa promulgation. Dans cette optique, 
l’amendement No 321 de l’article 25 du projet de révision constitutionnelle, 
présenté par Badinter et les autres membres du groupe socialiste au cours 
de la première lecture au Sénat, proposait de remplacer les mots ‘Conseil 
constitutionnel’ par ‘Cour constitutionnelle’, puisque “la dénomination 
adoptée en 1958 était déjà paradoxale, dans la mesure où le Conseil 
constitutionnel ne donnait pas de conseil au gouvernement [...] et était 
inappropriée s’agissant d’une institution dont la compétence essentielle est 
d’ordre juridictionnel”, de sorte qu’il aurait fallu “reconnaître à l’institution 
sa véritable identité de ‘Cour’ à l’instar de ses homologues européens”.24 
Cet amendement a été rejeté au cours de la deuxième lecture du projet à 
l’Assemblée nationale et a donc disparu du texte définitif approuvé par le 
parlement réuni en congrès.  
 
En ce qui concerne l’aspect organique, la composition du Conseil 
constitutionnel n’a substantiellement pas été touchée par la réforme, 
malgré quelques modifications. Le Conseil demeure donc composé de neuf 

                                                
23  Voir L. FAVOREU, Les Cours constitutionnelles, o.c., pp. 21-22; J.-
L. WARSMANN, “La place du Conseil constitutionnel dans les institutions de la 
Cinquième République”, Cahiers du Conseil constitutionnel, 2009, Hors 
série (Cinquantenaire du Conseil constitutionnel), p. 14; qui, dans le contexte du 
contrôle préventif, considère le Conseil constitutionnel comme un “juge 
constitutionnel” qui “juge de la constitutionnalité des lois”. Voir aussi: 
G. ZAGREBELSKI, “Aspects abstraits et aspects concrets du contrôle de 
constitutionnalité en Italie”, Petites affiches, 25 juin 2009, No 126, p. 12; D. 
VERGOTTINI, Diritto costitutzionale comparato, Padova, Cedam, 2004, p. 188. 
24  Voir le texte de l’amendement sur le site: 
http://ameli.senat.fr/amendements/2007-2008/365/Amdt_321.html. 
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conseillers, dont le mandat dure neuf ans, sans possibilité de prolongation et 
avec renouvellement par tiers tous les trois ans. L’organe de contrôle n’est 
donc pas devenu une cour mais reste un conseil.  
 
Dans ce cadre, un premier problème est posé par l’absence de qualités 
techniques préalables à la nomination, contrairement à la tendance des 
autres systèmes juridiques européens.25 En Italie, par exemple, les quinze 
magistrats de la Cour constitutionnelle [Corte costituzionale] sont désignés 
parmi des techniciens avérés du droit; juges, professeurs ordinaires et 
avocats ayant une expérience d’au moins vingt ans d’exercice. Les seize 
juges du Tribunal constitutionnel fédéral allemand 
[Bundesverfasssungsgericht] sont choisis parmi les membres des cours 
fédérales et autres diplômés en droit. L’achèvement des études en droit et 
l’exercice d’une profession juridique sont des conditions préalables pour 
devenir membres de la Cour constitutionnelle [Verfassungsgerichthof] en 
Autriche. En Espagne, les douze juges du Tribunal constitutionnel 
[Tribunal constitucional] sont désignés parmi les juristes qui ont au moins 
quinze années d’expérience professionnelle. En Belgique les conditions 
sont moins strictes, puisqu’il ‘suffit’ d’avoir été magistrat ou parlementaire 
pendant cinq ans pour être nommé. Ainsi, une partie de la doctrine 
remarque que jusqu’en 2008 deux tiers des conseillers ont été désignés 
parmi les politiciens, contre seulement cinq conseillers choisis parmi les 
professeurs de droit public et quatre parmi les autorités judiciaires.26  
 
En revanche, on met en évidence la désignation récente de personnalités telles
 que Renaud Denoix de Saint-Marc, ancien président du Conseil d’Etat, et Guy C
anivet, ancien premier président de la Cour de Cassation, qui reflètent le souci de
 doter le Conseil constitutionnel d’une compétence juridique indiscutabl
e. 27  De plus, on constate que seuls quatorze des soixante-
six membres nommés jusqu’en 2008 n’avaient aucune formation juridique 
de base, les autres étant pour la plupart des licenciés en droit.28 Finalement
, la pratique institutionnelle conduirait à acquérir les compétences initiale
ment défaillantes, d’autant plus que le Conseil peut s’appuyer sur la contrib
ution de services, en particulier ceux du secrétaire général et de son entour
age; lesquels disposent d’une connaissance juridique remarquable.29 Quant 
à la présence à vie des présidents de la république, d’un côté elle est déstabi
lisatrice et il est vrai que le projet du Comité Balladur envisageait de la sup
                                                
25 Cf D. ROUSSEAU, “La question préjudicielle de constitutionnalité: Une belle 
question ?”, Petites affiches, 25 juin 2009, No 126, p. 10. 
26 Voir T. GROPPI, “Riformare”, o.c., p. 6. 
27 Cf G. CARCASSONNE, “Les membres”, o.c., pp. 11-12; M. FATIN-ROUGE 
STÉFANINI, “Le Conseil constitutionnel”, o.c., p. 277. 
28 Voir G. CARCASSONNE, “Les membres”, o.c., p. 10. 
29 Ibid., p. 12. 
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primer ,30 mais d’autre part elle serait aussi bénéfique, en raison de l’expérie
nce acquise par les présidents dans leur activité de garants de la Constituti
on.31 
 
Les membres du Conseil sont nommés par des représentants de la majorité 
politique; c’est-à-dire, le président de la république, après avis des 
Commissions permanentes des Assemblées parlementaires,32 ainsi que par 
les présidents des Assemblées parlementaires. Les anciens présidents de la 
république font également partie du Conseil constitutionnel. En 
conséquence, la procédure de composition du Conseil constitutionnel a 
une forte connotation politique.33 Quant à la nomination par le président 
de la république, l’introduction de l’avis des Commissions permanentes est 
vue comme une garantie.34 Toutefois, elle n’exige pas de majorité qualifiée, 
puisque le consensus des deux cinquièmes de chaque commission suffit 
pour que la nomination soit approuvée.35 L’Allemagne, l’Autriche et la 
Belgique adoptent aussi un modèle de nomination purement politique. En 
revanche, le modèle espagnol prévoit la participation à la nomination du 
Conseil général de la justice, à côté des nominations par le Congrès, le 
Sénat et le gouvernement. En Italie, les juges de la Cour constitutionnelle 
sont nommés par les magistrats suprêmes de la juridiction judiciaire et 
administrative, le parlement et le président de la république. Dès lors, si, 
d’un côté, la majorité peut faire valoir son poids par le biais de la 
nomination parlementaire, d’un autre côté, les magistrats suprêmes 
participent à la nomination, tandis que le président de la république, qui 
n’appartient ni à la majorité ni à l’opposition, n’est qu’un garant de la 
Constitution.  
 
Finalement, du point de vue du processus décisionnel, il semble que les 
membres de la haute juridiction tendent quand même à assumer un rôle 
juridictionnel et à s’affranchir de l’influence des autorités qui les nomment. 
Cela résulte de l’aptitude à se prononcer sur la base de l’argumentation 
juridique, notamment par le respect du précédent, et de l’imposition 
progressive du respect de règles procédurales strictes dans la prise de 
décisions.36 En tout cas, l’influence politique, certes présente, ne saurait 

                                                
30  Voir Comité de réflexion, Rapport, pp. 90-91 et 147, article 56, alinea 2; 
G. CARCASSONNE, “Les membres”, o.c., p. 13. 
31 Cf M. FATIN-ROUGE STÉFANINI, “Le Conseil constitutionnel”, o.c., p. 279. 
32 Cette procédure consultative a été introduite par la réforme constitutionnelle de 
2008. 
33 Voir T. GROPPI, “Riformare”, o.c., p. 6. 
34 Cf M. FATIN-ROUGE STÉFANINI, “Le Conseil constitutionnel”, o.c., p. 278. 
35 Voir T. GROPPI, “Riformare”, o.c., p. 6. 
36 Cf J.-C. GROSHENS, “A propos du Conseil constitutionnel”, o.c., p. 592.  
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anéantir l’impartialité de l’institution, surtout vu le discrédit personnel 
qu’engendrerait l’adoption d’éventuelles décisions partiales.37 Par ailleurs, 
une telle influence n’est pas forcement négative, puisqu’elle permet aux 
membres du Conseil de garder contact avec le contexte qui est à la base du 
processus normatif.38  
 
III. LES MÉCANISMES ADOPTÉS: DES SOLUTIONS HYBRIDES 
 
1. L’élément procédural: Différences et similarités par rapport au modèle 

européen 
Le principe de concentration est atténué dans beaucoup de systèmes 
européens par la possibilité d’un recours individuel incident comme en 
Italie ou direct comme en Allemagne, en Autriche et en Espagne. De ce 
point de vue, la France, qui est passée du contrôle abstrait (in abstracto) au 
contrôle concret (in concreto), ne fait plus exception. La réforme de 2008 
pourrait ainsi être vue comme une tentative d’établir un meilleur équilibre 
entre la démocratie parlementaire, dans laquelle les droits fondamentaux 
sont garantis par l’infaillible volonté générale, et la considération des droits 
de l’homme comme premier moteur du système constitutionnel, supérieur 
à la volonté générale, prônée par le positivisme constitutionnel.39 En effet, 
par la procédure du contrôle a posteriori, le Conseil constitutionnel acquiert 
le pouvoir d’abroger une loi et devient un ‘législateur négatif’, capable de 
contrebalancer la ‘législation positive’ du parlement. 40  Tandis que le 
contrôle préventif est un acte dû dans quasiment tous les cas, exception 
faite pour les lois, le contrôle a posteriori est physiologiquement possible. En 
raison de l’extension temporelle et de l’élargissement subjectif, toute partie 
à une instance judiciaire peut soulever l’exception. Couplé avec le contrôle 
abstrait a priori, le contrôle concret a posteriori assure donc une vérification 
constante et exhaustive de la conformité des règles à la norme 
fondamentale.41 Notamment, il introduit la possibilité d’un examen de 
conformité en cas de changement de circonstances (de droit et de fait), ce 

                                                                                                                                 
Contra: T. GROPPI, “Riformare”, o.c., pp. 6-8; qui voit dans la récente ouverture 
des archives du Conseil constitutionnel une tentative a posteriori de démontrer 
l’évolution dans un sens juridictionnel d’une procédure qui demeurerait autrement 
essentiellement politique. 
37 Voir G. CARCASSONNE, “Les membres”, o.c., p. 13. 
38 Cf M. FATIN-ROUGE STÉFANINI, “Le Conseil constitutionnel”, o.c., p. 277. 
39  Cf Y. MÉNY, “Révolution constitutionnelle”, o.c., pp. 49-sv.; J.-
C. GROSHENS, “A propos du Conseil constitutionnel”, o.c.,  p. 589; 
F. FABBRINI, “Kelsen in Paris”, o.c., pp. 1310-1311. 
40  Voir J. ROUX, “De la décision de renvoi à la décision du Conseil 
constitutionnel”, Petites affiches, 25 juin 2009, No 126, p. 50. 
41 Ibid., p. 284. 
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qui aurait autrement été impossible.42 En outre, il assure la possibilité de 
‘programmer’ l’action judiciaire sur base de la non-conformité d’une 
disposition législative à la Constitution. 
 
Le contrôle de constitutionnalité préventif demeure toutefois une 
caractéristique précieuse du modèle français. Il assure une vérification 
générale de la validité des normes qui permet d’épargner les moyens 
procéduraux, dans une optique d’économie juridique. L’absence de ce 
mécanisme dans les systèmes non-francophones peut constituer une 
lacune. En Italie, par exemple, le contrôle croisé successif des lois 
régionales introduit par les régions et l’Etat (article 127 de la Constitution 
italienne et article 39 de la loi No 87/1953) et des pouvoirs et lois étatiques 
soulevé par d’autres organes étatiques (article 37 de la loi No 87/1953) ou les 
régions (article 39 de la loi No 87/1953) pourrait être simplifié par 
l’introduction du contrôle préventif. Cela vaut aussi pour la faculté du 
gouvernement de soulever l’exception d’inconstitutionnalité d’un statut 
régional dans le délai maximum de trente jours après sa publication (article 
123 alinea 2 de la Constitution italienne). Plus généralement, en Italie le 
contrôle abstrait serait très opportun en dehors des conflits de 
compétence, même dans le cadre du seul contrôle a posteriori, notamment 
si on donnait aux minorités parlementaires la possibilité d’un recours 
direct.43 D’ailleurs, la vérification abstraite serait conforme à l’esprit du 
contrôle de constitutionnalité envisagé originellement par le législateur 
constituant mais qui a ensuite été abrogée par la loi No 1 du 9 février 1948, 
qui introduisait la saisine incidente et donc la vérification in concreto, 
finalement perfectionnée par la loi No 87 du 11 mars 1953.44 En général, le 
contrôle abstrait est indispensable pour éviter que des ‘zone franches’ 
d’inconstitutionnalité subsistent dans l’ordre juridique. Bien que ce soit 
possible en théorie, il est extrêmement improbable que des normes qui 
n’ont pas d’influence sur des situations ‘justiciables’ -par exemple, celles qui 
concernent la répartition des pouvoirs- puissent faire l’objet d’une 
exception d’inconstitutionnalité. En outre, d’autres effets procéduraux 
bénéfiques pourraient en dériver. En Italie, l’introduction du contrôle 
abstrait permettrait de réduire la pression sur le président de la 
République, qui a en tant que “garant de la Constitution” la faculté de 
renvoyer aux assemblées une loi potentiellement entachée 
d’inconstitutionnalité avant sa promulgation, pour un examen plus 

                                                
42 Voir B. MATHIEU, “La question prioritaire”, o.c., p. 13; M. FATIN-ROUGE 
STÉFANINI, “Le Conseil constitutionnel”, o.c., p. 282. 
43 Cf T. GROPPI, “Riformare”, o.c., pp. 10 s. 
44 Voir G. ZAGREBELSKI, “Aspects abstraits”, o.c., p. 12. 
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approfondi.45 
 
Au niveau du contrôle a posteriori, le système français opte pour la formule 
de la question préjudicielle, ce qui impose à la juridiction saisie la 
suspension du litige en cours. Il s’agit d’un modèle adopté par bon nombre 
d’états européens; normalement, en même temps que d’autres formes 
d’action, telles que le recours direct, comme en Allemagne et en Italie, 
mais sans la limitation matérielle relative aux droits fondamentaux. Un tel 
choix privilégie la sécurité juridique et l’épargne des moyens procéduraux 
par rapport aux exigences de célérité.46 Le juge français reste quand même 
compétent pour prendre les décisions non prorogeables pour des raisons 
d’urgence, ce qui paraît logique mais n’est pas expressément prévu dans 
d’autres systèmes, comme en Italie. Contrairement à la plupart des 
modèles qui ont adopté le contrôle in concreto, comme l’Allemagne, 
l’Autriche et l’Italie, le modèle français ne prévoit pas la possibilité de 
soulever l’incompatibilité d’office. Il s’agit de la solution adoptée par la loi 
2009-1523 en application des propositions du Comité Balladur,47 mais elle 
n’est pas imposée par l’article 61-1 de la Constitution, qui prévoit la 
question préjudicielle dans le cas où “il est soutenu” qu’une disposition 
législative porte atteinte à certains droits. D’après une partie de la 
doctrine, le choix d’accorder aux seules parties la faculté de soulever 
l’exception d’inconstitutionnalité serait la conséquence naturelle de sa 
restriction matérielle à la protection des droits fondamentaux.48 Certes, 
une telle procédure vise à exclure toute possibilité de contradiction entre 
les juridictions administrative et judiciaire,49 mais elle est problématique 
du point de vue de la dimension temporelle.50 Son impossibilité laisse aux 
parties le choix entre l’exception d’inconstitutionnalité, qui entraîne la 
suspension du procès, et celle d’inconventionnalité, qui écarte le renvoi et 
est donc plus rapide.51 Dès lors, l’exception d’inconventionnalité est plus 
avantageuse pour les parties, ce qui risque de réduire les cas d’application 
du contrôle de constitutionnalité.52  
 
                                                
45 A ce propos, les vicissitudes de la promulgation de la loi No 124 du 23 juillet 2008 
-“Disposizioni in materia di sospensione del processo penale nei confronti delle alte 
cariche dello Stato”, connue sous le nom de “Lodo Alfano”- sont très significatives. 
46 Voir D. CHAUVAUX, “L’exception d’inconstitutionnalité”, o.c., p. 571. 
47 Voir Comité de réflexion, Rapport, o.c., pp. 90-91, 125 et 148. 
48 Cf T. GROPPI, “Riformare”, o.c., p. 4. 
49 Voir D. CHAUVAUX, “L’exception d’inconstitutionnalité”, o.c., p. 573. 
50  Cf E. PIWNICA, “Le rôle des avocats dans le traitement de la question 
préjudicielle de constitutionnalité”, Petites affiches, 25 juin 2009, No 126, p. 35. 
51 Voir C. HUGLO, “Le rôle utile des practiciens dans la mise en œuvre de la 
réforme de la question prioritaire de constitutionnalité”, Semaine juridique, 10 mai 
2010, No 19, p. 547. 
52 Voir L. BURGORGUE-LARSEN, “Question préjudicielle”, o.c., pp. 796-797. 
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Un double filtre est prévu pour la vérification du bien fondé de la question 
d’inconstitutionnalité; tout d’abord par le juge a quo et, ensuite, par le 
Conseil d’Etat ou la Cour de Cassation. Il s’agit d’un système similaire au r
envoi des questions préjudicielles devant la Cour de justice européenne par 
les juridictions ordinaires, qui n’a pas son pareil dans les autres ordres euro
péens internes. Bien qu’il ait été expérimenté pendant un certain temps en 
Allemagne, il a été abandonné an 1965 et n’est pratiqué nulle part ailleurs. 
En Autriche, d’ailleurs, la saisine de la Cour constitutionnelle par les 
juridictions suprêmes a été modifiée en 1975. 53 Le système du double 
filtrage interprète de manière restrictive les indications du Comité 
Balladur, qui n’excluaient pas le renvoi direct par le juge a quo.54 Le premier 
filtre vise à empêcher des exceptions purement dilatoires, tandis que le 
second filtre tend à limiter le travail de l’organe constitutionnel de 
contrôle, qui doit demeurer extrema ratio. Certes, l’existence du contrôle de 
constitutionnalité a priori peut justifier une certaine réserve par rapport au 
contrôle a posteriori. 55  Cependant, le double filtre déplace le risque 
d’engorgement du Conseil constitutionnel vers les juridictions ordinaires 
suprêmes.56 De plus, il rend extrêmement difficile l’accès du citoyen à la 
justice constitutionnelle, notamment en cas d’absence de dialogue entre le 
Conseil d’Etat et la Cour constitutionnelle.57 A ce sujet, la suppression du 
‘dialogue direct’ entre le juge des faits et le juge des lois pourrait créer des 
tensions entre les juridictions administrative et judiciaire d’un côté et le 
Conseil constitutionnel de l’autre. 58  Vu que de telles dissensions se 
manifestent déjà dans les systèmes qui ne prévoient qu’un seul filtre, elles 
risquent de se multiplier dans le cadre d’une double vérification préalable.59 
Les effets pourraient être ressentis au niveau de la décision finale, tant il 
est vrai qu’en Italie le souci d’éviter la possibilité de discordances a parfois 
poussé la Cour constitutionnelle à s’aligner sur l’interprétation des 

                                                
53 Pour une comparaison plus approfondie des modèles de filtrage, voir ibid., pp. 
794-795; M. FATIN-ROUGE STÉFANINI, “La question préjudicielle”, o.c., p. 16. 
54 Voir Comité de réflexion, Rapport, o.c., pp. 90-91, 125 et 148. 
55 Cf J. MASSOT, “Quels filtres pour la question de constitutionnalité ?”, Petites 
affiches, 25 juin 2009, No 126, p. 26. 
56 Voir M. FATIN-ROUGE STÉFANINI, “Le Conseil constitutionnel”, o.c., p. 
283. 
57 Sur le ‘dialogue’ entre le Conseil constitutionnel et les juridictions suprêmes, voir 
R. DE GOUTTES, “Le dialogue des juges”, Cahiers du Conseil constitutionnel, 2009, 
Hors série (Cinquantenaire du Conseil constitutionnel), pp. 21-sv. 
58  Cf L. BURGORGUE-LARSEN, “Question préjudicielle”, o.c., p. 794; 
D. ROUSSEAU, “La question préjudicielle de constitutionnalité”, o.c., pp. 638-641. 
59 Voir B. MATHIEU, “La Cour de Cassation tente de faire invalider la question 
prioritaire de constitutionnalité par la Cour du Luxembourg”, Semaine juridique, 26 
avril 2010, No 17, p. 464; Id., “Les débuts prometteurs de la question prioritaire de 
constitutionnalité devant le Conseil d’Etat”, ibid., p. 465. 
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juridictions ordinaires.60 Finalement, le filtrage multiple est quelque peu 
paradoxal, dans la mesure où il impose aux juges professionnels une double 
évaluation préalable du bien fondé de la question d’inconstitutionnalité, 
alors que la vérification finale est effectuée par des personnes qui n’ont pas 
nécessairement une formation juridique.61  
 
Le double filtre s’accompagne de critères de vérification très sévères. La né
cessité d’un lien avec le litige a quo et le caractère sérieux de l’exception rap
pellent, à quelques exceptions près, les critères classiques adoptés par les m
odèles étrangers. En Italie, la question soulevée doit présenter un caractère
 déterminant [rilevanza] et non manifestement infondé [non manifesta infond
atezza], et elle doit susciter un doute raisonnable quant à la conformité de l
a loi à la règle constitutionnelle. En Allemagne, le juge a quo doit être “conv
aincu” de l’inconstitutionnalité de la loi.62 L’exigence de l’absence d’une déc
laration préventive de conformité par le Conseil constitutionnel, à l’excepti
on des changements de circonstances, vise à coordonner les contrôles a prio
ri et a posteriori afin d’éviter une double vérification de la même question. E
n outre, l’évaluation par la Cour de Cassation ou le Conseil d’Etat de la “no
uveauté” et du “caractère sérieux” de la question soulevée sont problématiq
ues par rapport aux critères imposés au juge a quo. En premier lieu, on perç
oit mal en quoi le paramètre de la “nouveauté” se distinguerait de la nécessi
té d’éviter le dédoublement des décisions du Conseil constitutionnel sur un
e même question. Ensuite, le principe positif, qui requiert que la question “
présente un caractère sérieux”, est difficile à cerner par rapport au critère n
égatif qui exige que la question “ne soit pas dépourvue de caractère sérieux
”.63 Les différentes variantes s’expliquent vraisemblablement par la nécessit
é de conférer aux juridictions suprêmes des instruments autonomes de véri
fication par rapport aux juges a quo, afin d’éviter que le second filtre ne devi
enne un véritable mécanisme d’appel de la première décision. L’objectif est
 probablement d’atténuer de potentielles tensions intra-
juridictionnelles, mais la rédaction en ressort excessivement compliquée.64 
 
2. L’élément matériel: La difficile coordination entre l’ordre juridique interne et 

                                                
60 Voir G. ZAGREBELSKI, “Aspects abstraits”, o.c., p. 16. 
61 Cf D. ROUSSEAU, “La question préjudicielle de constitutionnalité ”, o.c., pp. 
641-642; supra, section II, B. 
62 Voir M. FATIN-ROUGE STÉFANINI, “La question préjudicielle”, o.c., p. 17. 
63 Voir D. CHAUVAUX, “L’exception d’inconstitutionnalité”, o.c., p. 569; selon 
lequel l’évaluation de la juridiction suprême serait plus approfondie que celle de la 
juridiction a quo. 
64 Voir D. ROUSSEAU, “La question préjudicielle de constitutionnalité”, o.c., p. 8; 
M. CALAMO-SPECCHIA, “Il Conseil constitutionnel et l’exception 
d’inconstitutionnalité”, Actes du congrès ASTRID, Rome, 27 mai 2009, pp. 19-20, 
http://www.astrid-online.it/Dossier--R2. 
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l’espace normatif international 
a. L’espace normatif interne: La portée controversée du contrôle 
Du point de vue interne, la révision vise, avant tout, à offrir une nouvelle 
voie de recours aux justiciables pour défendre leurs droits fondamentaux et 
parfaire le répertoire constitutionnel. En effet, la déclaration 
d’inconstitutionnalité permet l’abrogation erga omnes de la norme.65 A la 
base de la réforme se trouverait, donc, l’exigence d’assurer la cohérence de 
l’ordonnancement juridique.  
 
Sous l’angle de l’extension objective, le contrôle de constitutionnalité 
concerne les seules “dispositions législatives” et leur conformité aux “droits 
et libertés que la Constitution garantit”. 66  Quant aux dispositions 
législatives, il n’existe pas de limites, de sorte qu’elles peuvent concerner 
aussi bien des questions substantielles que procédurales. 67  On peut 
envisager une disposition législative comme une prescription résultant d’un 
seul texte législatif ou bien de la combinaison de plusieurs textes.68 Par 
contre, les règles constitutionnelles invoquées ne concernent que les droits 
et libertés.69  
 
Couplée avec la voie du recours incident, cette solution est originale. En 
effet, les modèles allemand, espagnol et autrichien l’adoptent 
exclusivement dans le cadre du recours direct.70 Elle diffère également du 
système italien, où l’exception d’inconstitutionnalité concerne toutes les 
normes constitutionnelles. En dehors des difficultés relatives à la 
définition du domaine des droits et libertés, il semble que le champ du 
‘bloc de constitutionnalité’ se limite aux seules règles substantielles dans le 
cadre de l’exception préjudicielle.71 Cependant, une partie de la doctrine 

                                                
65 Cf D. CHAUVAUX, “L’exception d’inconstitutionnalité”, o.c., p. 573. 
66 Bien que le texte proposé par le Comité Balladur mentionne explicitement les 
“libertés et droits fondamentaux reconnus par la Constitution” (italique ajouté), il faut 
quand même estimer que l’article 61-1 de la Constitution concerne le même champ 
de droits identifié par le Rapport du Comité des sages.  
Voir Comité de réflexion, Rapport, o.c., pp. 90-91, 125 et 148; B. MATHIEU, “La 
question de constitutionnalité, quelles lois ? Quels droits fondamentaux ?”, Petites 
affiches, 25 juin 2009, No 126, pp. 20-21. 
67 Voir Y. GAUDEMET, “Brouillard dans les institutions”, o.c., p. 584. 
68 Cf B. MATHIEU, “La question de constitutionnalité”, o.c., p. 18. 
69  Pour une critique de cette limitation, voir M. CALAMO-SPECCHIA, “Il 
Conseil Constitutionnel”, o.c., p. 15. 
70 Voir M. FATIN-ROUGE STÉFANINI, “Le Conseil constitutionnel”, o.c., p. 
282. 
71 Sur la définition du champ des “droits et libertés” dans le cadre du ‘bloc de 
constitutionnalité’, voir L. BURGORGUE-LARSEN, “Question préjudicielle”, o.c., 
p. 791. 
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critique cette conclusion, parce qu’elle exclut le citoyen du contrôle de la 
Constitution dans son ensemble, contrairement aux systèmes dans lesquels 
le contrôle de constitutionnalité s’exerce à la fois par rapport aux règles 
constitutionnelles substantielles et procédurales, comme en Belgique et en 
Espagne.72  
 
Du point de vue formel, dans le modèle préventif, le Conseil s’estimait en 
droit de vérifier la constitutionnalité de toutes les dispositions de la loi 
soumise à son attention, suivant la logique du contrôle abstrait.73 Dans le 
cadre du contrôle concret, la doctrine doute de cette possibilité, 
notamment en raison de la vision du procès juridictionnel en tant que 
“chose des parties” qui empêche les magistrats de statuer ultra petita.74 
Toutefois, dans une optique comparatiste, on pourrait admettre la 
possibilité d’une décision finale qui concerne aussi bien les dispositions 
contestées que les dispositions connexes, suivant le modèle du contrôle 
concret italien (article 27 de la loi 87/1953). 
 
En ce qui concerne l’efficacité temporelle d’une déclaration de non-
conformité, la France opte pour l’abrogation ex nunc ou annulation, couplée 
avec la possibilité expresse d’une modulation rétroactive; suivant en cela le 
modèle autrichien. Cette solution se rapproche de celle des systèmes qui 
adoptent l’efficacité ex tunc ou nullité de la décision, comme l’Allemagne et 
l’Espagne, tout en permettant de sauvegarder rétroactivement une partie 
des effets déjà produits. En Italie, par contre, la solution est sensiblement 
différente, puisque les décisions de la Cour ont une efficacité rétroactive, 
exception faite de la chose jugée, et s’appliquent donc aux seuls procès en 
cours. 
 
3. L’espace normatif externe: Une question de coexistence 
Sous l’angle des rapports entre ordres juridiques, le contrôle de 
constitutionnalité s’insère dans le contexte international et européen, dont 
l’impulsion a alimenté la réforme française. En effet, en raison de 
l’impossibilité antérieure d’un contrôle de constitutionnalité, le juge avait 
recours au contrôle de conventionnalité, qui permet la non-application 
d’une norme dans un cas d’espèce en raison de sa non-conformité à une 
convention internationale ou au droit européen, en vertu de l’article 55 de 

                                                
72 Ibid., p. 789. 
73 Voir Conseil constitutionnel, Loi de finances rectificative pour 1996, Décision 96-386 
DC du 30 décembre 1996, § 4, http://www.conseil-constitutionnel.fr. 
74 Cf D. ROUSSEAU, “La question préjudicielle de constitutionnalité ”, o.c., p. 643. 
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la Constitution française. 75  Dès lors, l’introduction de l’exception 
d’inconstitutionnalité peut être vue comme le reflet procédural interne 
d’une certaine hostilité envers la reconnaissance de la primauté du droit 
européen et international, dans le sillage de l’article 54 de la Constitution 
française. 76  Ainsi, le contrôle de constitutionnalité a posteriori vise à 
résoudre le paradoxe en vertu duquel le juge français recherchait le respect 
des grands principes et libertés dans le droit conventionnel, notamment la 
Convention européenne des droits de l’homme (dorénavant, “CEDH”), 
plutôt que dans sa propre Constitution.77  
 
Le texte de la loi organique 2009-1523 considère la question de 
constitutionnalité comme “prioritaire”.78 Dès lors, au cas où une partie 
soulèverait en même temps des questions de constitutionnalité et de 
conventionnalité, la question de constitutionnalité serait traitée en 
premier lieu, suivant une logique opposée au principe selon lequel le juge 
devrait appliquer d’abord les moyens qui lui permettent de statuer sans 
sursis -c’est-à-dire, ici, l’exception d’inconventionnalité- plutôt que ceux 
qui l’obligent à surseoir, dont l’exception d’inconstitutionnalité.79 En cela, 
la réforme française suit la tendance générale qui tend à privilégier le droit 
national par rapport au droit communautaire. Par exemple, dans cette 
optique, les Cours constitutionnelles italienne et espagnole se sont 
efforcées de concentrer le contrôle de constitutionnalité entre leurs mains 
en dépit de l’existence d’un contrôle de conventionalité décentré.80 
                                                
75 Voir, notamment, Cass., Ch. mixte, Société des cafés Jacques Vabre, No 73-13556, 24 
mai 1975, http://www.courdecassation.fr; Conseil d’Etat, Nicolo, No 108243, 20 oct. 
1989, http://www.conseil-etat.fr. 
76 En ce sens, voir Comité de réflexion, Rapport, o.c., pp. 87-88. 
77 Cf L. BURGORGUE-LARSEN, “Question préjudicielle”, o.c., pp. 790 et 796. 
78 Le texte de l’article 23-2 prévoit que “la juridiction doit, lorsqu’elle est saisie de 
moyens contestant la conformité d’une disposition législative, d’une part, aux droits 
et libertés garantis par la Constitution et, d’autre part, aux engagements 
internationaux de la France, se prononcer par priorité sur la transmission de la 
question de constitutionnalité au Conseil d’Etat ou à la Cour de Cassation”. Le texte 
de l’article 23-5 dispose que “le Conseil d’Etat ou la Cour de Cassation doit, lorsqu’il 
est saisi de moyens contestant la conformité d’une disposition législative, d’une part, 
aux droits et libertés garantis par la Constitution et, d’autre part, aux engagements 
internationaux de la France, se prononcer par priorité sur le renvoi de la question de 
constitutionnalité au Conseil constitutionnel”. Voir B. MATHIEU, “La question 
prioritaire”, o.c., p. 13. 
79 Cf J. MASSOT, “Quels filtres”, o.c., p. 27; D. CHAUVAUX, “L’exception 
d’inconstitutionnalité”, o.c.,  
p. 573; Y. GAUDEMET, “Brouillard dans les institutions”, o.c., p. 585; 
D. ROUSSEAU, “La question préjudicielle de constitutionnalité”, o.c., p. 9. 
80 Voir, notamment, Corte costituzionale, Giudizio di legittimità costituzionale in via 
incidentale, Nos 348 et 349, 22 oct. 2007, http://www.giurcost.org; Tribunal 
constitucional, Tratado por el que se establece una Constitución para Europa, No 1, 13 déc. 
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Dans le cadre de la traditionnelle primauté de la Constitution sur le droit 
international et européen, 81  la logique est celle de la séparation: le 
contrôle de constitutionnalité ressort de la compétence du Conseil 
constitutionnel, tandis que le contrôle de conventionnalité ressort de la 
compétence des juridictions ordinaires. La pratique démontre toutefois 
que la coordination entre les différents espaces normatifs pourrait 
s’annoncer difficile, notamment en vertu de l’article 88-1 de la 
Constitution, qui prévoit la participation de la France à l’Union 
européenne (dorénavant, “UE”) sur la base du Traité de Lisbonne.  
 
En effet, la Cour de Cassation a été récemment chargée d’évaluer le bien 
fondé d’une question préjudicielle relative à la conformité à la Constitution 
de l’article 78-2, alinea 4, du Code de procédure pénale (dorénavant, 
“CPP”), soulevée en premier ressort devant le juge des libertés et de la 
détention par un ressortissant étranger séjournant irrégulièrement en 
France, qui avait fait l’objet d’un contrôle d’identité par la police dans la 
zone frontalière franco-belge. L’intéressé était l’objet d’un arrêté de 
reconduite à la frontière et d’une décision de maintien en rétention 
administrative, prise par le juge des libertés et de la détention, qui avait été 
saisi d’une demande de prolongation de la rétention administrative. Il a 
ensuite déposé un mémoire qui visait à déterminer si l’article 78-2 alinea 4 
CPP porte atteinte aux droits et libertés garantis par la Constitution. La 
disposition en question, laquelle autorise les contrôles d’identité à 
l’intérieur d’une zone de 20 km à partir des frontières françaises, serait 
contraire à l’article 67 du Traité de Lisbonne, qui prévoit la liberté de 
circulation dans l’espace européen et l’absence de contrôle des personnes 
lors du passage de frontières intérieures. Une telle liberté aurait une valeur 
constitutionnelle en vertu de l’article 88-1 de la Constitution, et justifierait 
donc la question prioritaire. Dans l’arrêt No 12003 ND du 16 avril 2010,82 
la Cour de Cassation a estimé que la question prioritaire de 
constitutionnalité visait en réalité à établir la conformité du droit français 
                                                                                                                                 
2004, http://www.tribunalconstitucional.es; P. BON, “La question préjudicielle de 
constitutionnalité en Espagne”, Annuaire international de justice constitutionnelle, 2007, 
p. 35; T. DI MANNO, “La question préjudicielle en Italie”, ibid., p. 39.  
Pour un regard comparé sur l’ensemble des systèmes européens, voir H.-J. PAPIER, 
“Le Conseil constitutionnel et les juridictions européennes: Introduction”, Cahiers du 
Conseil constitutionnel, 2009, Hors série (Cinquantenaire du Conseil constitutionnel), 
pp. 61-62; A. LEVADE, ”Le Conseil constitutionnel et l’Union européenne”, ibid., 
p. 72. 
81 Voir, notamment, Conseil constitutionnel, Loi pour la confiance dans l’économie 
numérique, No 2004-496, 10 juin 2004, § 7, http://www.conseil-constitutionnel.fr; 
Conseil d’Etat, Sarran, Levacher et autres, 30 oct. 1998, http://www.conseil-etat.fr. 
82  Voir le texte de la décision sur le site Internet: http://ddata.over-
blog.com/xxxyyy/1/18/50/53/cass-16-04-2010-qpc.pdf. 
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au droit de l’UE et à la Constitution française. La Cour en a déduit que, vu 
la priorité de la question de constitutionnalité et le fait que les décisions du 
Conseil constitutionnel ne sont soumises à aucun recours, si le Conseil se 
prononçait sur la conformité de la disposition législative interne par 
rapport au droit de l’UE, les juridictions du fond se verraient privées de la 
possibilité de poser une question préjudicielle à la Cour de justice de 
l’Union européenne (dorénavant, “CJUE”), prévue à l’article 267 du Traité 
sur l’UE, et de se prononcer directement sur la conformité de la norme 
interne au droit de l’UE. Dès lors, on peut se demander si la priorité de la 
question de constitutionnalité se justifie lorsque l’inconstitutionnalité 
d’une norme interne dépend de sa conformité au droit de l’Union 
Européenne.  
 
L’article 23-2 du projet de loi 1599/2009, soumis par le gouvernement à 
l’Assemblée nationale, résolvait le problème en prévoyant que le juge a quo, 
saisi de la conformité d’une disposition législative à la Constitution et au 
droit international, devait se prononcer en premier lieu sur la question de 
constitutionnalité, sous réserve de l’article 88-1 de la Constitution.83 Dans 
ce contexte, le contrôle de constitutionnalité aurait primé sur le contrôle 
de conventionnalité, exception faite pour le droit européen, en accord avec 
la jurisprudence Simmenthal de la Cour de Justice des Communautés 
Européennes (dorénavant, “CJCE”).84 De la sorte, la portée du contrôle de 
constitutionnalité risquait toutefois d’être fortement restreinte. Pour cette 
raison, le texte de la loi organique 2009-1523, tel qu’il résulte d’un 
amendement approuvé en première lecture par l’Assemblée nationale, a 
supprimé la référence à l’article 88-1 de la Constitution française, suivant 
en cela une logique temporelle inverse de celle de la jurisprudence de la 
CJCE.  
 
Finalement, en l’attente d’une décision de la CJUE, le Conseil 
constitutionnel a indirectement répondu au Conseil d’Etat par la décision 
2010-605 DC du 12 mai 2010, en affirmant que le moyen tiré du défaut de 
compatibilité d’une disposition législative aux engagements internationaux 

                                                
83 Le texte de l’article 23-2 prévoyait que “la juridiction doit en tout état de cause, 
lorsqu’elle est saisie de moyens contestant, de façon analogue, la conformité de la 
disposition à la Constitution et aux engagements internationaux, se prononcer en 
premier sur la transmission de la question de constitutionnalité, sous réserve, le cas 
échéant, des exigences de l’article 88-1 de la Constitution”. 
84 Voir C.J.C.E., Administration des finances de l’etat/Société anonyme Simmenthal, No 
106/77, 9 mars 1978,  
§ 22, http://eur-lex.europa.eu; L. BURGORGUE-LARSEN, “Question 
préjudicielle”, o.c., p. 797; D. ROUSSEAU, “La question préjudicielle de 
constitutionnalité”, o.c., p. 10 ; M. CALAMO-SPECCHIA, “Il Conseil 
Constitutionnel”, o.c., p. 18. 
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et européens de la France ne saurait être considéré comme un grief 
d’inconstitutionnalité. 85  Les deux contrôles sont donc complètement 
séparés: le premier incombe aux juridictions administratives et judiciaires, 
tandis que le second incombe au Conseil constitutionnel. Cette 
jurisprudence se conforme au système appliqué avant la réforme de 2008, 
de manière constante depuis la décision du Conseil constitutionnel relative 
à l’interruption volontaire de grossesse de 1975, qui considère qu’“une loi 
contraire à un traité ne serait pas, pour autant, contraire à la 
Constitution”.86 En vertu de cette logique, le juge a quo aurait dû déclarer la 
question de constitutionnalité infondée et se prononcer sur la 
conventionnalité de l’article 78-2, alinea 4 CPP, tout en soulevant 
éventuellement une question préjudicielle devant la CJUE. 
 
On peut toutefois se demander si, en donnant une priorité absolue à la 
question de constitutionnalité par rapport à celle de conventionnalité -ce 
qui permet d’écarter tout rapport hiérarchique entre l’espace interne et 
l’espace européen-, le législateur n’a pas perdu une unique opportunité de 
réformer l’ordre juridique français dans le sens d’une plus grande 
conformité au droit européen. En effet, on aurait pu concevoir l’article 88-1 
comme une sorte de mécanisme de ‘renvoi’ de l’ordre juridique français au 
système européen, ce qui impliquerait la conformité du premier au second 
non seulement pour les normes ordinaires mais également pour les règles 
constitutionnelles en matière de droits et libertés fondamentales. Ainsi, 
bien que le ‘catalogue’ des droits fondamentaux reconnus au niveau 
européen, notamment par la CEDH, reflète essentiellement les droits et 
libertés garantis par la Constitution française, des divergences ne peuvent 
être exclues, comme la récente question prioritaire soulevée devant le 
Conseil d’Etat le démontre. 87  Si on adopte cette approche au niveau 
international, la même problématique se pose par rapport au droit 
impératif, notamment en matière de droits de l’homme; et ce malgré la 
traditionnelle hostilité exprimée par la doctrine française envers la 
reconnaisse du ius cogens. Il est vrai, toutefois, qu’une telle approche 
impliquerait une verticalité normative parfaite et n’irait pas sans poser 
                                                
85 Voir Conseil constitutionnel, Loi relative à l’ouverture à la concurrence et à la 
régulation du secteur des jeux d’argent et de hasard en ligne, No 2010-605 DC, 12 mai 2010, 
§§ 9-sv., http://www.conseil-constitutionnel.fr. 
86 Voir Conseil constituionnel, Loi relative à l’interruption volontaire de la grossesse, No 
74-54 DC, 15 jan. 1975, § 5, http://www.conseil-constitutionnel.fr.  
Voir aussi, sur la jurisprudence, conforme, antérieure à la réforme de 2008, dans le 
cadre du contrôle a priori, C. CHARPY, “Le statut constitutionnel du droit 
communautaire dans la jurisprudence (récente) du Conseil constitutionnel et du 
Conseil d’Etat: Contribution à l’étude des rapports de systèmes constitutionnel et 
communautaire”, Revue française de droit constitutionnel, 2009, pp. 795-sv.; 
A. LEVADE, ”Le Conseil constitutionnel”, o.c., pp. 63-sv. 
87 Voir L. BURGORGUE-LARSEN, “Question préjudicielle”, o.c., pp. 791-793. 
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certains problèmes, notamment en raison de la traditionnelle primauté du 
droit constitutionnel par rapport au droit international et européen dans la 
jurisprudence française.88 
 
IV. CONCLUSION 
 
Par l’introduction en France d’un contrôle de constitutionnalité a posteriori 
qui intègre la vérification a priori, la réforme constitutionnelle de 2008 a 
créé un système hybride et nouveau, qui ne manque pas d’intérêt. Seule la 
pratique permettra d’en évaluer le fonctionnement, mais il constitue d’ores 
et déjà un mécanisme complexe et riche, qui pourra servir de champ 
d’expérimentation et de référence pour les autres systèmes juridiques. De 
manière générale, la réforme rapproche le modèle français des autres 
systèmes européens, qui prévoient un contrôle judiciaire concentré a 
posteriori, bien que ni la composition ni la dénomination du Conseil n’aient 
changé.  
 
Du point de vue procédural, deux mécanismes distinguent quand même le 
contrôle de constitutionnalité français des autres modèles européens et 
méritent une attention particulière. Tout d’abord, vu l’impossibilité de 
soulever la question d’inconstitutionnalité d’office et directement, les 
parties pourraient privilégier l’exception d’inconventionnalité et ainsi 
réduire la portée du contrôle de constitutionnalité. Deuxièmement, le 
choix d’un double filtre rend l’accès à la justice constitutionnelle 
extrêmement difficile, déplace le risque d’engorgement du Conseil 
Constitutionnel vers les juridictions ordinaires suprêmes et pourrait créer 
des tensions à l’intérieur même des juridictions administratives et 
judiciaires.  
 
En ce qui concerne l’élément matériel, le contrôle de constitutionnalité 
pourrait poser des problèmes d’harmonisation par rapport à l’espace 
normatif européen et international, dans les cas où les questions de 
constitutionnalité et d’inconventionnalité seraient soulevées en même 
temps. La solution apportée consiste à séparer nettement les normes 
constitutionnelles internes et les règles internationales et, par conséquent, 
les deux formes de contrôle, en accordant une priorité absolue à la 
question de constitutionnalité. On peut, cependant, se demander si, par 
cette approche, le législateur n’a pas perdu l’occasion de revisiter les règles 
constitutionnelles françaises en matière de droits et libertés fondamentales 
et de les rendre plus conformes aux impératifs de l’ordre juridique 
européen et international. 

                                                
88 Sur le difficultés d’établir une verticalité normative parfaite entre l’ordre juridique 
européen et français, voir A. LEVADE, “Le Conseil constitutionnel”, o.c., pp. 69-70. 
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I. PREMISE 
  
Many contend that liberalism is weak from the point of view of value 
orientation, because it neglects that central part of human experience 
which is expressed by substantive ideas of the good, such as human 
flourishing, the good life, human goodness, and the like. This paper argues 
that there is a long tradition, in the Western culture, of a substantive view 
of human goodness revolving around the notion of ‘virtues’. This tradition 
is supportive of, and still belongs to, liberal political theory insofar as one 
accepts the assumption that the cultural (and especially the ethical) 
presuppositions of liberalism are (at least, partly) embodied in natural law. 
The work of ‘retrieval’ and analysis necessary to forward this argument will 
be founded on a few claims concerning the compatibility between the 
ethical core of the virtues and liberalism. The substantive proposal of 
human goodness that is put forward, named ‘agency goods perfectionism’, 
is an attempt at establishing some continuity between a morality based on 
the virtues, in agreement with the natural law tradition, and a political 
morality in which liberal pluralism is balanced by some degree of value 
orientation through ‘general and vague’ conceptions of the virtues. The 
argument is aimed at showing more overlap than what is usually accepted 
between, on one hand, a secular political theory such as liberalism and, on 
the other hand, a religiously inspired conception such as natural law. In 
order to defend this thesis, this paper challenges some competing 
substantive ethical theories, such as objective list theories and new natural 
law theory; which are also aimed at addressing the problem of value-
orientation, but from a perspective that is threatening the fundamental 
liberal presupposition of freedom of choice. The inquiry will follow a sort 
of chronological path, starting with the revival of the ethics of virtues in 
the last decades. It will then tackle one of the most plausible 
contemporary theories of the good; namely, perfectionism. Besides, it will 
carefully consider classical natural law theory, whose ethical core is 
assumed to be a conception of the virtues that promises to dovetail nicely 
with a liberal type of perfectionism.  
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II. VIRTUE ETHICS AND ITS LEGACY 
 
Over the last decades, ethical theory has shown a revival of interest for the 
traditional concept of the ‘virtues’. If the pioneering attempt at criticising 
modern moral philosophy dates back to five decades ago,1 it is in the last 
quarter of the century that a plethora of works on the virtues has infused 
some new life into the contemporary moral debate.2 The general trend in 
the ethics of virtues is characterised by its dissatisfaction with some of the 
main features of modern moralities; basically, utilitarianism and 
Kantianism. It is not the task of this paper to dwell on the distinctive 
features of virtue ethics, which have been largely discussed in the academic 
literature.3 One should just be careful enough not to get entangled into an 
opposition which is much fuzzier than what many believe. On one hand, 
the usual opposition between virtue ethics and the Kantian and utilitarian 
theories is misleading, because the latter also dwell at length on the 
concepts of virtues and character. 4  On the other hand, Nussbaum 
identifies a narrow common ground shared by all defenders of virtue 
ethics, which includes their concern with the agent, her choice and 
actions; with the character of the inner moral life and settled patterns of 
motive, emotion and reasoning, within the overall course of the agent’s 
moral life.5 This type of core conception is not foreign to such moral 
philosophers as Kant, Bentham or Sidgwick, although it was foreign to the 
Kantians and utilitarians doing philosophy in the period from the 50’s 
through to the 70’s. 
 
The debate on virtue ethics as a new competitor in the moral arena has been 
rich and often insightful, but a key issue is still largely neglected and deserves 
attention in this paper; that is, the relationship between the virtues and 
human flourishing. This relationship was strongly and widely recognised in 
ancient Greek ethics but it then weakened in later centuries and tended to be 
neglected from the start of the modern age. On one hand, part of Christian 
ethics taught a morality of duty, understanding duty in terms of acts 
complying with the law. Catholic moralists, in particular, were preoccupied 
with specific acts as possible sins, so virtues held only a secondary position 
with regard to laws and rules. On the other hand, at the beginning of the 
                                                
1 E. ANSCOMBE, “Modern Moral Philosophy”, Philosophy, 1958, pp. 1-19, at p. 133. 
2 Since: A. McINTYRE, After Virtue, Notre Dame, Notre Dame University Press, 
1981. 
3 See, for example: P. FOOT, Virtues and Vices, Berkeley, University of California 
Press, 1978; R. KRUSCHWITZ and R. ROBERTS, The Virtues, Belmont, 
Wadsworth, 1987; Midwest Studies in Philosophy, Notre Dame, University of Notre 
Dame Press, 1988; R. CRISP, How Should One Live?, Oxford, Clarendon, 1996. 
4 As argued in M. NUSSBAUM, “Virtue Ethics: A Misleading Category”, Journal of 
Ethics, 1999, pp. 163-201. 
5 M. NUSSBAUM, “Virtue Ethics”, o.c., p. 170. 
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seventeenth century, natural law thinking seems to have steered decidedly 
towards rule ethics. One of its main advocates, Hugo Grotius, convincingly 
rejected the central aspects of Aristotelian virtue ethics, among which the 
privileged status of insight in the virtuous agent.6 
 
It is argued in this paper that these historical antecedents explain not only 
the general “neglect of the virtues” but also the sharp separation between 
moral theory and the concept of human flourishing or wellbeing which 
haunts contemporary ethics. The virtues of the ancient tradition 
characterised an ethics in which moral and prudential aspects -i.e., those 
concerning human flourishing and wellbeing- were fused in one single 
vision. Contrastingly, the contemporary revival of virtue ethics has, with a 
few exceptions, not often developed a view of the virtues as a conception 
of human flourishing.7 With regard to this issue, what brings together 
virtue theorists such as Wiggins, McDowell, Richardson, Sherman and 
Nussbaum, is a set of beliefs concerning the plurality and qualitative 
heterogeneity of the good; the centrality of reason in choosing not only 
means to ends but also in deliberating about the ends themselves; emotion 
and desire as complex forms of intentionality that can be shaped by 
reasoning about the good.8 These few suggestions shed light on the real 
complexity of the virtues when looked at through a conception of human 
flourishing in which reason, deliberation, emotion and desire have their 
proper place. 9  In contemporary theories, considerations on human 
flourishing are either translated in terms of wellbeing, with all its utilitarian 
and subjectivist implications, or left to ‘marginal’ views, such as 
perfectionism and natural law theory. The main schools in liberal political 
theory, such as contractualism and utilitarianism, rely on a weak or 
minimal theory of the good which is of little or no help to individual 
reflection on the classical Socratic question about how one should live. No 
help is provided either to individuals in search of orientation in making 
                                                
6 J.B. SCHNEEWIND, “The Misfortunes of Virtue”, Ethics, 1990, pp. 42-63. It 
should be underlined, in this regard, that one of the main aims of this paper lies in an 
attempt to reinvigorate the classical view of natural law theory which, in contrast 
with Grotius’ legalistic natural law, emphasises the place of the virtues. 
7 Many theorists have found their main interests in opposing some views of virtue 
ethics to utilitarianism and Kantianism. A notable exception is M. NUSSBAUM, 
“Non-Relative Virtues”, Midwest Studies Studies in Philosophy, 1988, pp. 32-53. 
8 J. McDOWELL, “Virtue and Reason”, Monist, 1979, pp. 331-50; Mind, Value and 
Reality, Cambridge, Harvard University Press, 1998; D. WIGGINS, Needs, Values, 
Truth: Essays in the Philosophy of Value, Oxford, Blackwell, 1987; H. RICHARDSON, 
Practical Reasoning About Final Ends, Cambridge, Cambridge University Press, 1997; N. 
SHERMAN, Making a Necessity of Virtue, Cambridge, Cambridge University Press, 
1997; M. NUSSBAUM, The Fragility of Goodness, Cambridge, Cambridge University 
Press, 1996; “Non-Relative Virtues”, Midwest Studies Studies in Philosophy, 1988. 
9 M. NUSSBAUM, “Virtue Ethics”, o.c., pp. 180-ff. 



2010]                      Virtues, Perfectionism and Natural Law     104 

 

major life choices or to states in need of guidance to take public policy 
decisions. 
 
At least two main negative consequences of the weakness of the good can 
be identified. First, at the political level, orthodox Kantian liberals ground 
human rights in the idea of respect for persons and this, in turn, in free 
agency and the conception of people as ends in themselves, while 
forgetting those claims for self-realisation, excellence and the common 
good which belong to the public life as much as to the private. Secondly, at 
the more ethical level of individual reflection, the Western world is 
seemingly characterised by a general disorientation about what is valuable 
and good in human life. Liberalism is always taken as a pluralistic political 
theory offering each and every citizen the possibility of choosing among a 
large variety of heterogeneous values that are, more often than not, 
mutually incompatible. Yet, it mostly goes unnoticed that beneath this 
large set of options hides a unique model of individual value and success 
which pervades most individual choices in Western society. Contemporary 
signs of success, such as acquisition of material goods and exhibition of 
status symbols, have a special appeal to individual desire and reason since 
they are promoted by social communication and culture in a consumerist 
society. As a result, we need an ideal of human flourishing which allows a 
‘critical potential’ over existing social ideas about the good. This is the 
underlying ratio of the perfectionist proposal elaborated below. 
 
In the light of this theoretical and hermeneutical background, this paper 
aims to put forward two main claims: first, contemporary virtue ethics has 
largely downplayed the real potential of the virtues for morality; and, 
secondly, perfectionism and natural law theory have much to offer to the 
contemporary moral and political debate and the best results can be 
expected when their focus converges on the virtues. The second claim 
leads to tackle in parallel two ethical trends which have been kept separate 
so far; perfectionism as a marginal trend within liberal theory and natural 
law theory as a dominion of Christian ethics. In fact, there is a strong 
connection and a large area of overlap between these two theoretical 
approaches, which shall be further elaborated upon in the remainder of 
this paper. At this stage, one can however already underline a crucial point 
which brings together natural law and perfectionism, while telling them 
apart from modern moral theories; namely, the fact that these theories 
accept the possibility of a plausible critical potential over subjectivist 
conceptions of wellbeing. In this idea of a ‘critical potential’, reason, 
deliberation, emotion and desire are kept in balance and allow the agent 
herself to check what is good for her.   
 
What is at stake in arguing for the amalgamation of perfectionism and 
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natural law theory? Liberalism offers a political morality that, in its most 
mainstream streaks such as the one developed by Rawls, has been charged 
with being discontinuous from individual ethics,10 while perfectionism and 
natural law theory argue for the necessary continuity between politics and 
ethics. Accordingly, if some more or less vague idea of individual 
flourishing can be recognised, the state has to take it into account; a 
position which is precisely rejected by dominant liberal thinkers, because 
of their fear that continuity between politics and ethics might become a 
source of restrictions on the plurality of values.11 Nonetheless, developing 
an argument in favour of further unification of perfectionism and natural 
law can improve their respective positions within morality, while 
promoting at the same time a better understanding of the theory of the 
good within liberal political morality.  
 
III. DIFFERENT BRANDS OF PERFECTIONISM 
 
The path of inquiry followed here leads to tackle one of the main 
contenders in the contemporary moral landscape which gives pride of 
place to the theory of the good. Therefore, this paper is not discussing 
mainstream liberal theorists, such as Rawls, Dworkin or Ackerman.12 On 
the contrary, the perfectionist theory discussed in this section has been 
largely neglected in contemporary liberalism, in spite of its ancient and 
respectable pedigree. Philosophers like Aristotle, Plato, Aquinas, Spinoza, 
Leibniz, Kant, Hegel, Green, Bradley and Marx are generally considered to 
hold perfectionist views.13 Among contemporary writers, Raz, Nozick,14 

                                                
10 R. DWORKIN, “Foundations of Liberal Equality”, Tanner Lectures on Human 
Values, Salt Lake City, University of Utah Press, 1991.  
11 Continuity between ethics and politics entails that the agent’s life goes well from 
her point of view, if she believes, for instance, that reciprocity in distribution or 
respect for others should not figure as ‘self-sacrifice’ or altruistic behaviour but as 
just conduct within a well-balanced life. For example, in times of financial crisis, 
agents differently situated in economic and social life may perceive that, 
notwithstanding the legal legitimacy of eventual self-centred behaviour, they cannot 
detach entirely their living well from justice. Continuity between ethics and politics 
here entails that a financial broker also understands the well-functioning and justice 
of his political community as intimately connected with his living well. His life would 
not go so well, if he were profiting at the expense of his political community, because 
his wellbeing would not be well integrated with justice taken as reciprocity in 
distribution and respect for others’ ends of life. 
12 J. RAWLS, A Theory of Justice, Cambridge, Harvard University Press, 1971; Political 
Liberalism, New York, Columbia University Press, 1993; R. DWORKIN, “Liberal 
Community”, California Law Review, 1989,  
pp. 479-504; “Foundations of Liberal Equality”, o.c.; B. ACKERMAN, Social Justice in 
the Liberal State, New Haven, Yale University Press, 1980. 
13 T. HURKA, Perfectionism, Oxford, Oxford University Press, 1993, p. 3. 
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Haksar, Hurka and Sher also express some kind of perfectionist ideas.15 
 
Of course, these various authors articulate very different conceptions of 
perfectionism, which poses the question of where to start in defining 
perfectionism in general. In this regard, one needs to make clear that 
perfectionism has to situate itself within the theory of the good, 
encapsulated in concepts such as happiness, well-being or welfare. All 
these concepts are broadly subjectivist and commonly used to ground 
liberal theories. Fine distinctions between these concepts are beyond the 
purposes of the present inquiry.16 But, in each of these cases, the good is 
subjectively characterised as what is ‘good for’ someone because she desires 
it, it makes her happy or it is in her interest. So, happiness implies that 
something is good because it brings in pleasure or some other favourable 
state of mind, while well-being and welfare refer to what is beneficial for 
the agent. All these terms refer to what is ‘good for’ a person rather than 
simply good in abstracto. By contrast, perfectionism relates to what is good 
in human beings as such. Following the author who has contributed the 
most to the contemporary reflection on perfectionism, Thomas Hurka, 
one might say that the perfectionist tradition “shares the foundational idea 
that what is good, ultimately, is the development of human nature”.17 
Hurka discusses at length various formal criteria, such as distinctiveness 
and essence, in order to determine the content of human nature. He takes 
hints from the well known Aristotelian discussion of the good life but, 
then, only as far as Aristotle’s formal criteria of human nature are 
concerned. As a matter of fact, Hurka’s appeal to Aristotle is controversial 
and his view is not broad enough to encompass all the authors in the 
perfectionist tradition. 
 
Therefore, taking Aristotle’s ethics -as the clearest discussion of 
perfectionism- as a starting point, is there a way to define perfectionism in 
                                                                                                                                 
14 Robert Nozick’s inclusion in the perfectionist field can sound puzzling for any 
reader familiar with Anarchy, State and Utopia [New York, Basic, 1974]. But Nozick 
has been arguing in detail for a view of intrinsic goodness based on a conception of 
‘organic unity’ in Philosophical Explanations [Oxford, Clarendon, 1981]. It is also worth 
noting that there is no explicit attempt at reviewing his previous political theory in 
the latter book: his new considerations are only concerned with individual ethics. 
15 J. RAZ, The Morality of Freedom, Oxford, Clarendon, 1986; V. HAKSAR, Liberty, 
Equality and Perfectionism, Oxford, Clarendon, 1979; T. HURKA, Perfectionism, o.c.; G. 
SHER, Beyond Neutrality, Cambridge, Cambridge University Press, 1997.  
16 G.H. VON WRIGHT, The Varieties of the Goodness, New York, Routledge, 1960, 
Chapter 5.  
17 T. HURKA, Perfectionism, o.c., p. 3. Hurka also considers broader definitions of 
perfectionism, such as Hamilton’s reference to “the full and harmonious 
development of all our faculties” or Rawls’s notion of “achievement of human 
excellences”; see: ibid., p. 4.  
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different terms than Hurka’s focus on the development of human nature? 
If the various authors who do not propose the development of human 
nature as the ideal of their undoubtedly perfectionists theories -like 
Moore,18 Nozick, Sher, Raz, and Finnis,19 to name a few- are to be kept 
within the boundaries of perfectionism, a different solution needs to be 
found. Thus, one needs to uncover the distinctive feature of perfectionism, 
which distinguishes it from other moral theories. From the point of view 
of the debate between liberalism and its critics, it seems as if a 
perfectionist theory always proposes a theory of the good that offers a 
critical potential grounded in the ideal of human improvement, on subjectivist 
accounts of the good such as happiness, well-being or welfare. Even though 
subjectivist theories can provide criteria for criticising the individual’s 
actual desires, such as procedures of rationalisation or idealisation of 
preferences, none provides an external standard to criticise people’s desires 
from the standpoint of human improvement. Hence, this can be proposed 
as a broad definition of perfectionism;20 in contrast to a narrow definition of 
perfectionism as an ideal of human flourishing or of the good life, 
constituted by a plurality of final and intrinsic goods, each of which 
regulates an essential sphere of human conduct.21 These final and intrinsic 
goods are nothing else than Aristotle’s ethical excellences, according to which 
people are deemed ethically admirable and praiseworthy. All agents can be 
called better or worse according to the degree to which they develop 
ethical excellences. This evaluation goes deeper into the whole of human 
life than the critical potential of, e.g., Rawls’ version of perfectionism; 
which can just emphasise that someone wasted her talent and did not 
develop her human potential, in terms of artistic and scientific 
excellences.22  
 
While the subjectivist theories normally associated with liberalism offer no 
conceptual tool to criticise and negatively assess the agent’s choice of ends, 
                                                
18 G.E. MOORE, Principia Ethica, Cambridge, Cambridge University Press, 1903; 
“The Conception of Intrinsic Value”, Philosophical Studies, London, Routledge, 1922. 
19 J. FINNIS, Natural Law, Natural Rights, Oxford, Clarendon Press, 1980. 
20 It is worth noting that, usually, when people propose or discuss perfectionist 
theories, they refer to some version of the broad definition. This absorbs a common 
understanding of perfectionism, such as improving artistic or physical excellences. 
However, these senses are ‘derived’ from the original Aristotelian idea of ‘ethical’ 
excellences’ encapsulated in the ‘narrow definition’. Ethical excellences identify what 
most deserves to be promoted in the human being. 
21 See, for a more extensive treatment of the ‘narrow definition’: my The Good Life in 
the Liberal State, PhD thesis, Brighton, Sussex University, 2004. 
22 The view of ‘ethical excellences’ and the development of agency goods perfectionism 
developed here rely on Martha Nussbaum’s interpretation of Aristotle’s virtues; see: 
M. NUSSBAUM, “Non-Relative Virtues”, o.c.,  
pp. 32-53. 
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since they only accept subjectivist conceptions of the good, perfectionist 
theories endorse a conception of the good in light of which it is possible to 
criticise the agent’s choice of ends. In liberal theories, such a conception 
of the good has an important role to play at the political level, for the 
justification of government actions that go beyond people’s preferences 
and the realisation of goals not expressly chosen by individual citizens. 
 
How is the idea of a critical potential to be spelled out? An obvious 
candidate for answer equates perfectionism with an ‘objectivist conception 
of the good’, where the good stands for those substantive ends worth 
pursuing by human beings, while holding that all conceptions of the good 
are either subjectivist or perfectionist.23 In such a view, any ethical theory 
based on some objective conception of the good -i.e., a conception in 
which the good is independent from people’s actual desires or preferences- 
can be called perfectionist. A perfectionist theory can either claim to 
orient individual conduct and offer a political guide or simply guide 
political action. From a liberal point of view, perfectionism in the 
objectivist sense of the term runs the risk of justifying the interference of 
the state in individual choices. However, one does not need to follow 
Hurka’s objectivist definition. In fact, the wider ‘broad definition’ of 
perfectionism put forward allows elaborating a perfectionist theory 
compatible with liberalism, as a ‘critical potential’ can be derived from 
different grounds different than an objectivist conception of the good. 
Actually, the objectivist definition of perfectionism is responsible for the 
bad name it has in liberal circles; a misunderstanding that should be 
corrected. 
 
In order to argue for a brand of perfectionism compatible with liberalism, 
one needs first to challenge one of the most prominent examples of 
contemporary perfectionist theory; that is, Hurka’s maximising 
consequentialism. Hurka’s perfectionist theory is ‘long’ and articulated and 
it stretches from personal to political perfectionism. For the purposes of 
the present inquiry, one needs only to examine the aspects of his theory 
that are most characteristic of his perfectionist proposal as well as relevant 
to our three-pronged discussion concerning virtue ethics and natural law 
theory; basically, Hurka’s views on human nature, rationality and 
maximising consequentialism. In a word, the common thread which runs 
through these three points is a denial of Aristotelian ‘legitimacy’ to 
Hurka’s perfectionism, since he wants to detach human nature from 
morality, reduce the complexity of rational deliberation and translate 
perfectionism into a maximising consequentialism, using intrinsic 

                                                
23  This is G. Sher’s solution; see: Beyond Neutrality, o.c., pp. 8-9; T. HURKA, 
Perfectionism, o. c., p. 5. 



109  European Journal of Legal Studies  [Vol.3 No.1 
 

 

goodness rather than utility. What will emerge is that one cannot claim 
support from Aristotle’s perfectionism, while forgetting the virtues. 
 
First and foremost, Hurka is persuaded that the best account of 
perfectionism “must remain close to whatever motivates the idea that the 
human good rests somehow in human nature”.24 Furthermore, such an 
account should remain reasonably close to the perfectionist tradition and 
“our nature as defined must seem in itself morally significant”.25 One can 
deduce from these hints that Hurka desires to remain close to the 
mainstream perfectionist tradition espoused by authors like Aristotle, 
Kant, Aquinas and Green; all of which used moral criteria in forming their 
accounts of human nature, without being committed to ‘commonsense 
morality’. 26  However, Hurka dismisses the possibility of using moral 
standards to identify human essence, arguing that we do not use them to 
identify the essence of non-human kinds. So we seem to be left with a 
rather ambivalent take on morality. On one hand, perfectionism relies on 
human nature and this is morally significant. On the other hand, Hurka 
wishes to avoid recourse to moral criteria -and expresses this only a few 
pages later-, probably for the same reasons that lead many contemporary 
authors to ground ethics in some objective, non-ethical naturalism. While 
this move is perfectly plausible, it makes its author depart from the 
perfectionist tradition and should thus be discussed and justified. Hurka 
argues that moralism in the perfectionist tradition is a falsehood, since it 
holds implausible claims about human nature. For example, it is absurd to 
claim that perfectionism should develop distinctive human properties 
because these are what distinguish humans from other beings. Hurka 
contests that many properties are distinctive of human beings without 
being necessarily good as, for example, killing for fun or despoiling the 
environment. And a perfectionism based on distinctiveness would allegedly 
develop these properties as intrinsically good.27 However, in support of the 
perfectionist tradition, one could reply that Hurka reaches these absurd 
conclusions because he does not appreciate that categories such as 
‘distinctiveness’ and ‘human nature’ are evaluative from the start, in 
historical perfectionist accounts, and that they do not commit them to 
thinking that all what is distinctive of humanity is also intrinsically good as 
such. 
 
Perfectionist thinkers who want to connect perfectionism to human 
nature and select what counts in human nature on essentialist grounds 

                                                
24 T. HURKA, ibid., p. 9. 
25 Ibid. 
26 Ibid., p. 19.  
27 Ibid., pp. 10-14. 
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have to draw a line somewhere. It does not make much sense to say that 
the best perfectionism depends on some essential properties in the human 
nature, although we do not yet know which of these properties are 
essential.28 Stocker’s criticism of Hurka’s vision of human nature connects 
it with the broader perfectionist tradition. Aristotle, the foremost 
perfectionist thinker to whom Hurka appeals, notoriously built his theory 
on the strong substantive conception of the good life that is eudaimonia. 
His views on formal properties, such as distinctiveness, essence but also 
completeness, self-sufficiency and finality, cannot be disconnected from 
his overall conception of eudaimonia; on the contrary, it can only be 
understood in its light. According to Hurka, distinctiveness cannot be 
taken seriously because cruelty also distinguishes human beings from other 
living creatures. However, this misses the point of an inquiry which is 
aimed at a specifically human life. Aristotle wishes to define a good human 
life for people who live in a society with their fellows; and this point of 
departure automatically drives out certain human features that, albeit 
unique to human beings, are not desirable to develop in the human nature. 
 
In order to define perfectionism as a moral theory, one cannot help but 
using evaluative categories in identifying human nature. Hurka’s aim to 
found his theory on a ‘neutral naturalism’ seems a hopeless task because it 
cannot yield more than what is contained in its premises. It is difficult to 
conceive of Hurka’s perfectionism as a moral theory, once one keeps in 
mind his harsh charges against the traditional perfectionism of Aristotle or 
Aquinas as embodying a falsehood insofar as it embodies moralistic views. 
A leading idea in Hurka’s critique of moralistic perfectionism is that it is 
reduced to a popular notion of morality, not an alternative and distinctive 
theory. Likewise, according to Sidgwick, perfectionism through the 
exercise of the virtues is no more than an intuitionist morality and, as such, 
does not deserve separate discussion.29 
 
Secondly, in reviewing Hurka’s perfectionist proposal, one needs to 
scrutinise the content of his essentialist approach and his emphasis on 
rationality. Hurka claims to follow Aristotle in proposing a tripartite view 
of perfectionism: physical perfection, practical perfection and theoretical 
perfection or rationality. Whereas Hurka affirms that physical perfection 
is less important, practical and theoretical rationality consist in forming 
and acting on beliefs, intentions and plans and developing them to be more 
complex and inclusive.30 In his view, the pursuit of knowledge is not only 
                                                
28 Ibid., p. 17; see also, for some criticism: M. STOCKER, “Some Comments on 
Perfectionism”, Ethics, 1995, pp. 386-400, at p. 388. 
29 T. HURKA, Perfectionism, o.c., p. 20. 
30 This comes from Hurka’s view of perfection as rationality plus the incentive to 
maximisation. 
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that of a unified scientific knowledge or other ‘rarefied’ forms of the 
concept, such as theology, philosophy or physics, but it can also consist in 
an artist’s understanding of “the quirks and capacities of his materials”.31 In 
spite of this, critics such as Stocker comment that Hurka overrates 
abstract general thought and underrates more particular and concrete 
forms of thought.32 Perfectionist (Aristotelian) reasoning is typically shown 
by deliberation over means and ends, keeping in mind the complexity of 
human flourishing. In contrast, Hurka’s overall treatment of perfection as 
rationality is spoiled by his analytical method of isolating and discussing 
each factor on its own, detached from the integrated whole to which it 
belongs. 
 
One needs, then, to confront Hurka’s vision with other possible 
conceptions of perfectionism. In this regard, his emphasis on 
maximisation renders his brand of perfectionism incompatible with 
classical, virtue-based, perfectionism; which leads to tackle, as one last 
important aspect of his theory, its maximising consequentialism.33 Each of 
these two terms must be analysed in turn. First, consequentialism is one of 
the main components of all utilitarian theories. It states that the right 
action is that which produces the best consequences. Hence, the concept 
of the good is prior to the right and the good is something to be produced 
in terms of good consequences. Therefore, only the kind of good sought 
after tells apart utilitarian from perfectionist consequentialism; namely, 
the switch from utility to some kind of intrinsic goodness, such as 
rationality. Along the lines of Rawls’ understanding of perfectionism as the 
production or maximisation of scientific and artistic excellences, Hurka’s 
perfectionist consequentialism holds that the good of perfection is a state 
of affairs to be produced. It is very doubtful that Aristotle would subscribe 
to this understanding of perfectionism, notwithstanding Hurka’s appeal to 
his authority. Indeed, at least two general features of eudaimonia conflict 
with Hurka’s consequentalism. First, it rests on a peculiar balance among 
different components, which is created and developed by each agent on 
her own, and it cannot be produced as scientific knowledge can be.34 If 
someone wishes to take the idea of eudaimonia seriously, as the exercise of 
moral virtues requiring special attention to salient ethical features of each 
situation and emotional participation, ‘producing perfection’ makes little 
sense. Secondly, consequentialism only works smoothly as long as it deals 
                                                
31 Ibid., p. 120. 
32 M. STOCKER, “Some Comments on Perfectionism”, o.c., p. 396. 
33 T. HURKA, Perfectionism, o.c., pp. 55-ff. 
34 Although the political and social conditions which further the development of 
eudaimonia and the virtues can be produced by the state, this is true only at the level 
of political morality. At the level of individual morality, by contrast, the exercise of 
virtues is not a question of ‘production’.  
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with ‘simple’ values like utility or preference-satisfaction, which can 
somewhat be produced in ourselves and in others. However, when dealing 
with a relational value like friendship, its peculiar features -namely, mutual 
loyalty and concern, spending some time together, sharing experiences and 
showing sensitiveness towards the emotional states of others- show a 
special dimension of value which is alive and true only for those involved; 
that is, friends. 
 
These considerations lead to another central aspect of Hurka’s 
perfectionism: it is a maximising theory. Thus, Hurka makes a controversial 
connection with the historical tradition. He claims that “perfectionism has 
always been a maximising morality” and that “Aristotle, for example, thinks 
there is a better part of the soul and wants us to strain every nerve to 
develop it”.35 One wonders how Hurka is led to conceive of Aristotelian 
perfectionism, based on concepts such as eudaimonia and the virtues, as a 
maximising morality. In effect, the virtues are excellences of character or 
theoretical excellences, which consist in appropriate answers in certain 
spheres of human experience and do not lend themselves to 
maximisation. 36  The case of friendship is particularly relevant in this 
regard. Friendship, as a prudential good, offers a clear example of a good 
whose structure is not only unconducive to maximisation but whose value 
would be discarded by the application of maximising rationality. The value 
of friendship consists in being loyal to one’s friends, being concerned for 
them, spending time with them, and the like; all reasons which imply a 
commitment towards certain particular persons, depending on their 
character and on the bonds developed between them and the agent. When 
acting as a friend, one never acts to maximise the amount or value of 
friendship in one’s life or the number of one’s friends, unless he sees 

                                                
35 Ibid., pp. 55-56. Aristotle’s quotation, however, seems to be quite inadequate. In 
Nicomachean Ethics, at 1177 b 35, he says that we ought to go to all lengths to live a life 
that expresses our supreme element; namely, the activity of contemplation or 
theoretical knowledge. A life expressing understanding or contemplation is the most 
choice-worthy and god-like. Equating these views with maximisation of some value 
sounds rather strange. 
36 According to the Aristotelian ideal, one is or is not excellent. It is not a matter of 
degree, like being more or less courageous in front of the enemy. If one is 
courageous, she responds to the situation of danger, doing what is appropriate: one 
cannot maximise courage without running the risk of excess (cf the well-known 
Aristotelian vice of recklessness); the same goes for generosity, temperance and the 
other virtues. They are not capacities, such as a talent for running fast or playing 
soccer that are present in degrees in people and most of them prefer to have more 
rather than less, neither can one conceive of the virtues simply as results of moral 
action, because a virtue is, first of all, a mode of choosing tied to a certain inner 
predisposition. 
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friendship just as a means to desire, satisfaction or pleasure.37 None of the 
reasons for which people must act if they are to sustain friendship lends 
itself to maximisation. Furthermore, from the point of view of an entire 
life, it is doubtful that a search for more and more valuable friendships 
makes that life better. Nevertheless, from the point of view of political 
morality, it could be a valid perfectionist goal for a government to create 
and improve conditions that enable friendship to develop and last, like a 
decrease in working hours or the creation and improvement of public 
centres for social activities.  
 
IV. OBJECTIVE LIST THEORIES 
 
The present debate on perfectionism answers the well-known charges 
addressed against liberal neutrality by such authors as Raz and Galston.38 It 
is the political role of the state and its eventual greater involvement in 
citizens’ lives which is to be discussed in this respect. In this context, 
Hurka’s work represents an exception, since it covers both personal and 
political aspects of perfectionism. Conversely, the theories compared in 
this section bypass the liberal debate, although they have sometimes 
situated themselves within it, as in the case of George Sher.39 
 
The notion of ‘objective list theories’ dates back to the first appendix to 
Reasons and Persons by Derek Parfit.40 As the title of the said appendix -
“What Makes Someone’s Life Go Best”- makes it clear, Parfit’s discussion 
revolves around the concept of well-being or self-interest.41 The outline of 
an objective list theory is drawn against experiential theories such as 
hedonism and desire-fulfilment theories. According to objective list 
theories, “certain things are good or bad for people whether or not these 
people would want to have the good things, or to avoid the bad things” and 
                                                
37 Michael Stocker has been particularly eloquent in commenting on the special 
features of friendship which do not lend themselves to maximisation. Hurka’s 
conception of ‘broad perfectionism’ refers to “some development of capacities or 
some achievement of excellence”; see: T. HURKA, Perfectionism, o.c., p. 4. Following 
Stocker, one can contest that friendship, as many other values, is a capacity to be 
developed, the greater the better, and that it represents an achievement of 
excellence, similar to artistic or scientific excellence -as in Rawls’ understanding of 
perfectionism-, because friendship has to be lived through day by day, with all its 
good and bad aspects; see: M. STOCKER, Plural and Conflicting Values, Oxford, 
Oxford University Press, 1990, Chapter 10. 
38 J. RAZ, The Morality of Freedom, o.c.; W. GALSTON, Liberal Purposes, Cambridge, 
Cambridge University Press, 1991. 
39 G. SHER, Beyond Neutrality, o.c. 
40 D. PARFIT, Reasons and Persons, Oxford, Oxford University Press, 1986, Appendix 
I - “What Makes Someone’s Life Go Best”. 
41 Ibid., p. 493. 
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“the good things might include moral goodness, rational activity, the 
development of one’s abilities, having children and being a good parent, 
knowledge and the awareness of true beauty”.42 
 
Following Parfit and Scanlon,43 one can agree that such a list includes most 
desirable goods that people have always tried to pursue in their lives. 
However, one should also question the effective working of such a theory 
as a competitor to Aristotle’s eudaimonia as a theory of ‘the good life’. 
Famously, Aristotle proposes a complex and interwoven ideal of how to 
live well and be an excellent person in which a ‘list’ of external goods -
among which, ‘having good children and being a good parent’- has a 
secondary place with regard to exercising virtuous activity and finding 
pleasure in it. According to Aristotle, the exercise of the virtues represents 
the core of the good life, expressing both moral goodness and rational 
activity; that is, the two general criteria by which means one can 
legitimately assess all people’s lives, since a life lacking in one or the other 
of these features is considered to be a less than human life. Whereas a life 
lacking in knowledge or the awareness of true beauty -as it happens with a 
large number of human lives- is not intuitively unsuccessful because it can 
still be successfully evaluated on the grounds of more commonly shared 
features, like moral goodness and rational activity or, according to 
Aristotle’s overall view of the good life, virtuous activity exercised with 
pleasure.44  
 
So, it seems that, if one wishes to position objective list theories with 
respect to perfectionism, their main distinctiveness can be marked in 
terms similar to the difference between ‘how to make one’s life go well’ 
and ‘living a good life’. Parfit’s problem originates within a subjectivist 
perspective on wellbeing where the unbalance of hedonistic or desire-
fulfilment theories towards subjectivism -e.g., what is good for the agent 
lies entirely in her sphere of experience- make it (theoretically) necessary 
to find a counterweight on the objective side. While an objective list 
theory like the one elaborated by Parfit makes a good job in balancing 
subjectivist theories of wellbeing, it sits uncomfortably at the desk of 
perfectionist theories where the Aristotelian paradigm and its millennia-
long tradition still largely influence the debate. A perfectionist theory 
suggests an ideal of the good life for persons who want to live a complete 
human life. In this view, it is clear that a list of disconnected, though 
                                                
42 Ibid., p. 499. 
43 T. SCANLON, What We Owe to Each Other, Cambridge, Bellknap, 1997.  
44 Parfit agrees entirely with Aristotle about pleasure because he does not endorse his 
objective list just as it is but adds that one’s life goes well, if he has those good things 
and strongly wants them, finding pleasure in them; see: D. PARFIT, Reasons and 
Persons, o.c., p. 502.  
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objective, goods cannot encompass an adequate perfectionist proposal. 
 
V. TRACES OF A DIFFERENT PERFECTIONISM 
 
Hurka’s maximising consequentialism and objective list theory fail in terms 
of the Aristotelian ideal. Their basic failure lies in a reductive 
understanding of the human good. First, both theories show no or little 
connection between their view of the human good and what one could call 
‘rationality in action’; that is, deliberation and pondering of different 
means to reach a certain end and choice between different ends. Although 
both give pride of place to rationality in their theories, none of them 
understands rationality as infused in the ideal of the good life and spelled 
out in the exercise of the virtues like in Aristotle’s eudaimonia. Their 
escape from the Aristotelian ‘moralistic understanding’ of the human good 
brings about truncated views which cannot restore the integrity of human 
flourishing. Secondly, and along the same lines, they undervalue the role of 
emotions and desires with regard to the complex realisation of human 
flourishing. Thirdly, to the extent that Hurka’s and Sher’s theories reject 
‘moralistic’ contaminations, they remain open to that further evaluation 
unavoidably made on prudential views of the human good. 
 
The ethics of virtues quickly addressed above has the theoretical resources 
to redress these weaknesses but it needs some systematisation and 
clarification of its various conflicting strands. Such an attempt has been 
quite successfully made and prepares the way for the proposal elaborated 
in this paper and introduced as agency goods perfectionism. Following 
Nussbaum’s taxonomy, the perfectionist vision put forward is close to the 
work of authors such as McDowell, Wiggins, Richardson, Sherman and 
Nussbaum herself.45  
 
The crucial place of reason in directing the functioning of virtues through 
deliberation and regulating the pursuit of substantive goods needs to be 
emphasised at first. Reason also has an important role in balancing and 
organising the drives arising from desires. These should not be thwarted 
nor should they receive limitless satisfaction, because the (perfectionist) 
ideal that flows from the virtues aims at a specifically human life. From the 
variety of desires that human beings experience derives a second priority, 
which brings together some of the above mentioned thinkers and ‘agency 
goods perfectionism’. There is a plurality of qualitatively heterogeneous 
goods human beings normally pursue and not just a homogeneous measure, 
like utility, that can cover whatever people want. This last point has the 
merit to draw attention to the complexity of Aristotelian ideals of the 
                                                
45 M. NUSSBAUM, “Virtue Ethics”, o.c. 
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good life, such as agency goods perfectionism, in which the key value of 
excellences cannot be adequately rendered by a maximising consequentialist 
view or by any list of objective goods, notwithstanding their diversity. 
Finally, a third priority emerges from some of the best reflection on virtue 
ethics -for example, McDowell, Murdoch46 and Sherman-; that is, a special 
attention to the place of emotion in reasoning about the good. This is an 
important legacy to bear in mind, because perfectionist theories are usually 
so focused on objective goods or maximisation that the emotional side of 
human life is altogether forgotten. 
 
1. Agency goods perfectionism 
It is worth emphasising that this paper aims to propose a vision of 
perfectionism centred on an account of the virtues which amounts to a 
partial conception of human flourishing; otherwise, called agency goods 
perfectionism. It holds that ‘character’, constituted by a unified set of 
virtues, offers a critical potential compatible with liberalism and overlaps 
with the core ideas of natural law theory. Since it is explicitly derived from 
Aristotle’s ethics, one should be wary of underlining how agency goods 
perfectionism does not run the risk to be incompatible with liberalism. 
Eudaimonia has usually been taken as a full-blown ideal of ‘happiness’, 
including many objective goods the agent should pursue in her life. Such a 
view has been rejected by most liberals, precisely because it threatens the 
freedom of each individual to subjectively define what is good for her. By 
contrast, Aristotle’s conception of eudaimonia and the virtues as a 
perfectionist proposal does not prescribe the pursuit of substantive goods 
but simply regulates individual pursuits. It is regulative insofar as its ethical 
strength is constituted by eudaimonia and the virtues, which restrain any 
subjective definition of the good. It is a perfectionist proposal in the broad 
sense of the term insofar as eudaimonia and the virtues represent a critical 
potential based on the idea of human improvement. However, 
improvement is only conceived in terms of the exercise of ethical 
excellences or excellences of character -namely, the virtues- and does not 
prescribe the pursuit of any substantive ends. This perfectionism is, in a 
sense, based on an ‘objectivist conception of the good’; that is, the idea of 
human improvement. However, it is not based on an objectivist 
conception of substantive goods or the ends worth pursuing by human 
beings. 
 
The idea of character, as constituted by a certain set of virtues, connects 
virtue ethics with agency goods perfectionism. The main features of virtue 
ethics congenial to agency goods perfectionism include its being agent 
centred, so that the concept of right action is based on that of the virtuous 
                                                
46 I. MURDOCH, The Sovereignty of the Good, London, Routledge, 1971. 
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agent, rather than the other way round, as happens in utilitarianism and 
Kantian theory; its being concerned with being rather than doing, or with 
determining the sort of agent to be rather than the sort of action to do; its 
taking as basic concepts areteic notions, like the good, excellence and 
virtue, rather than deontic notions, like the right, duty and obligation.47  
 
Although all virtue ethicists might not subscribe to these features, they 
represent a plausible core of virtue ethics which may work as a bridge 
towards that conception of human flourishing so far neglected by virtue 
ethics. Now, this bridge has to connect at least three separated theoretical 
islands: not only virtue ethics and agency goods perfectionism but also 
natural law theory. In order to check whether this is possible, one should 
provide at this point a brief outline of what constitutes agency goods 
perfectionism and natural law theory, in order to put in place some parallel 
structures and develop the necessary conceptual tools to conduct a more 
in-depth analysis of these three theories. 
  
2. The place of virtues in agency goods perfectionism 
Different perfectionist approaches have been founded on human nature 
(Aristotle), intuition (Raz), or a theory of organic wholes (Nozick). 
Contemporary liberal societies can only accommodate a perfectionist 
approach provided that it is respectful of the large variety of styles of life 
and comprehensive conceptions of the good it faces. Hence, no 
perfectionist theory can be based on a narrow and rigid account of human 
flourishing. One may wish to outline a vague but still thick account of human 
flourishing;48 that is, an account centred around a general framework of 
intrinsic goods to be filled in with more detailed descriptions on a case by 
case basis. Martha Nussbaum’s hermeneutically founded account of human 
virtues49 is a helpful starting point for such an account of perfectionism. 
She argues that, in basic spheres of human conduct where we cannot help 
choosing and acting, such as our bodily appetites, the giving and taking of 
money, our physical vulnerability, and the like, we can give right and wrong 
responses. One can give a thin description of right responses in terms of 
virtues, such as temperance in the first sphere and generosity and courage 
respectively in the second and third spheres. To act with temperance in 
the sphere of bodily appetites means to act in the right way, although what 
temperance concretely requires in the situation is to be conceived 

                                                
47 This account is provided but not endorsed by R. Hursthouse; see: On Virtue Ethics, 
Oxford, Oxford University Press, 1999, p. 25.  
48 The expression “thick vague conception of the good” is Martha Nussbaum’s; see: 
“Aristotelian Social Democracy”, in H.S. RICHARDSON, G.M. MARA and B. 
DOUGLASS, Liberalism and the Good, London, Kegan, 1990, p. 205. 
49 M. NUSSBAUM, “Non-Relative Virtues”, o.c., pp. 32-53. 



2010]                      Virtues, Perfectionism and Natural Law     118 

 

according to the cultural context of the agent. What was the appropriate 
exercise of temperance in ancient Athens may not be so in contemporary 
Italy. Although this account of agency goods is flexible enough to allow 
large variations through cultural contexts, it is also perfectionist in 
excluding ‘wrong’ conceptions of the good. These will be identified by 
‘wrong’ responses in the mentioned spheres of human experience. 
However, most life choices -concerning, for instance, substantive goods 
and careers- keep their legitimate status when agency goods are exercised. 
 
Now, liberals may accept a perfectionist theory but they do not wish the 
state to impinge on their lifestyle, even if they recognise that the public 
sphere can promote general conditions for the good life that do not pre-
empt individual freedom of choice.50 Those who reject indiscriminately 
any public engagement with criteria of the good life or human flourishing 
are doing a disservice to liberal theory insofar as they conceive the liberal 
state as necessarily separate and independent from the quality of life of its 
citizens. Very recent experiences, like the current world economic crisis, 
clearly show that not only state actions but also world dynamics affect 
individual lives. Politics or the organisation of public institutions and 
ethics or individual choices for the good life are deeply interconnected 
matters. As a result, the theoretical strategy of continuity seems to 
respond better to experience. In contrast, on the ‘discontinuist’ strategy, a 
liberal state should apply its policies without being concerned with the 
kind of life its citizens live.51  
 
The central idea of notions such as the good life or human flourishing 
refers to the quality of a person’s life as a whole. This idea may be filled in 
at various levels. The most general level includes, as its constituent parts, 
what has been called agency goods; that is, virtues or qualities of character 
which work as modes of choosing in the basic spheres of human conduct. 
The perfectionist view put forward is a partial view of human flourishing or 
the good life. In promoting the exercise of agency goods, it does not claim 
to suggest all that matters to an individual’s way of living. This comes to 
consist also in a certain set of prudential goods and in other purely 

                                                
50 This is not to say that all supporters of freedom will be satisfied with this 
arrangement. However, once freedom is considered in the context of a human life, it 
should be clear that its importance depends on the activities that people can 
effectively realise trough it. Freedom of choice allows people to realise their goals to 
a degree depending on eventual hindrances and so it is scalar but it is also scalar with 
regard to its goods. Once we accept the purposefulness of freedom of choice, the 
perfectionist discourse on self-restraint on the grounds of agency goods sounds more 
plausible. See: C. TAYLOR, “What’s Wrong with Negative Liberty?”, Philosophical 
Papers 2, Cambridge, Cambridge University Press, 1985. 
51 Cf supra, note 10. 
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subjective choices. Instead, in promoting agency goods one promotes what 
has most reasons to be shared. In this sense, ‘human flourishing’ or ‘the 
good life’ or ‘the well-lived life’ are just partial concepts, but endowed with 
better normative foundations than more extensive ones are. 
 
Nussbaum’s account can be very helpful in offering a foundation for, and 
identification of, agency goods. On a less general level, prudential goods, 
such as aesthetic experience, human relationships, play or knowledge, 
contribute to someone’s good life, although they do not have to figure 
necessarily in every good life. Prudential goods are substantive goods, even 
if the latter also include goods which do not directly benefit the agent like 
altruistic goods. What often happens is that the pursuit of one of these 
goods, such as knowledge, by its own nature may prevent the pursuit of 
other prudential goods, such as aesthetic experience or play. At this level 
of theory it sounds very plausible to let in, as constituents of the good life, 
objective goods of the sort included within an objective list theory. Lastly, 
a third category which would fill in the conception of the good life put 
forward would be a way of living, which embodies a particular ranking of 
agency goods and prudential goods and a particular way of realising them.52 
In a way of living, one may include not only what the agent pursues or 
exercises as values for their own sake -as for the previous two categories- 
but also what he pursues instrumentally and her personal reasons for 
certain evaluations and rankings. For example, my way of living can include 
the biographical reasons which make me a tourist entrepreneur. A way of 
living is not constituent of someone’s good life in the same way that agency 
goods and prudential goods are, but it is more a particular way of 
organising them, establishing priorities which are good for the person 
involved but not for another. Each of us adopts, consciously or not, a way 
of living because each of us preferably pursues some goals rather than 
others, even though one is not always aware of what counts most in her 
own life.  
 
In this view, agency goods and prudential goods, albeit all final, are 
fundamentally different. Whereas prudential goods identify objects of choice 
considered choice-worthy for themselves,53 agency goods are (dispositions 
                                                
52 The distinction between particular categories of goods and a way of living is 
borrowed from J. Chan; see: “Legitimacy, Unanimity and Perfectionism”, Philosophy 
and Public Affairs, 2000, pp. 5-42, at p. 11. 
53 It is not for the individual agent to determine that something is choice-worthy in 
itself: choice-worthiness is already there to be picked up, although it is neither 
abstract -as it would be according to criteria such as Nozick’s organic unity- nor 
absolute. Choice-worthiness, then, is beyond subjectivist choice but relies on what is 
good for a specifically human life and can be detected through a hermeneutical 
approach a là Nussbaum. What is choice-worthy is usually confirmed in different 
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to engage in) modes of choosing in certain spheres of conduct. If one does not 
choose a prudential good, he is still within the boundaries of the good life 
in opting for other prudential goods. However, if one does not exercise an 
agency good, such as the virtue of courage when dealing with the sphere of 
conduct where bodily vulnerability is at stake, he is simply wrong. 54 
Courage is identified as the right response, while other alternatives like 
cowardice or rashness are wrong. 55  We take them as inappropriate 
responses. Wrong responses bring our life much further from the ideal of 
the good life than happens when we just neglect some prudential good 
whose choice is up to us, whereas agency goods are constitutive of the 
good life and participate in the exercise of deliberative rationality.  
 
By and large, however, the list of basic spheres and corresponding agency 
goods is justified by their being accepted despite any distinction of time 
and place. We can still recognise what is good and bad in literary cases 
from the past or from very foreign cultures because their virtues and vices 
still correspond to our ‘thin’ descriptions.56 Thin descriptions of what 
courage and justice are need to be filled in according to specific 
circumstances of place and time, whereas holding that the right response is 
courage rather than cowardice or rashness is closely tied to the human 
condition. With respect to fear of severe harm to our body or death, we 
admire the courageous person rather than the coward or the rash. There is 
no personal intuition here to identify what is virtue and what is vice but a 

                                                                                                                                 
societies through time and space, so it is “for us” as much as it is for our fellows 
similarly situated. 
54 Wrongness here does not depend on ‘producing bad consequences’ for the agent 
but on refusing the correct kind of conduct from the point of view of what 
constitutes the good life or flourishing. Given the complexity of this ideal, what 
appears good or bad to the agent -e.g., here, now and individually- will differ from 
general criteria of right and wrong conduct. 
55 This definition of courage with regard to bodily vulnerability will seem a restriction 
of use to all those -ancients as much as contemporaries- who extend the use of 
courage to conduct to take in the face of evils such as bad reputation, poverty, 
sickness and others. Yet, Aristotle explicitly defines these as uses by similarity, while 
the central case of courage is that concerned with fear for the vulnerability of one’s 
body and especially death. See: Nicomachean Ethics, 1115a10-24. 
56 If agency goods are nothing else than virtues, why should one use the term in the 
first place, rather than remain within the traditional bounds? The basic reason for 
adopting ‘agency goods’ is that the extensive debate on the virtues as a moral theory 
alternative to utilitarianism or Kantianism has overloaded the term. One can 
consider agency goods as a coherent set of ‘internal goods’ which orientate the 
agent’s choice on all basic matters of his conduct in life. In contrast, the virtues are 
considered more narrowly in the contemporary debate as a form of morality or 
correct behaviour toward others, excluding important areas of conduct such as 
friendliness or our sense of humour. 
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large convergence of shared opinions through time and space.57 
 
In times of ethical relativism, the foundation of agency goods requires 
more extensive and detailed argumentation than what has been provided 
so far.58 One should focus on the particular nature of agency goods which 
belong to the psychological fabric of people rather than being moral rules 
or principles that one decides to follow. If one behaves in an unjust or 
spiteful way, he shows traits of character that make her a person we cannot 
easily relate to. Most people tend to avoid unjust persons that are known 
to be so, because their attitude is harmful to them. These bad traits of 
character deny what makes human relations possible and beneficial. 
Besides, unjustness is not only wrong from the point of view of the 
community, as human relations are endangered, but also from the point of 
view of the agent herself, since a person who is not in balance with her 
fellow human beings cannot even aspire to the ideal of flourishing. 
 
The advocate of agency goods holds that having a bad trait of character 
such as unjustness is universally accepted as wrong because, while people 
may disagree on the meaning of justice as a political concept -contrast, for 
example, the positions espoused by Rawls, Nozick and the utilitarians-, 
justice as a trait of character entails at least a common core of ideas like 
fairness, giving each person her due, respecting people’s dignity and 
treating them impartially. Although concrete definitions of justice may 
vary, there is a minimal account of justice that has to be present in order to 
recognise that different conceptions belong to the same debate. It is 
possible to imagine particular definitions of justice in which ideas such as 
compensating the most disadvantaged are highlighted, but the common 
core remains what is unchanging in justice. Any opposite trait will be 
universally accepted as unjust, if it shows one or more features contrary to 
the common core, such as unfairness, not giving each her due or not 
respecting human dignity. 
 
However, there is some truth in relativism that the agency goods account 
can capture, while strong objectivism cannot. Relativists hold that certain 
moral rules and principles show themselves to be admirable adaptations to 
circumstances. Then again, agency goods advocates do not defend that 
certain traits of character are universally valid, in spite of cultural 
differences. Instead, they hold that, notwithstanding some specific 
features dependent on one’s social culture -like the exclusion of slaves from 
                                                
57  It is worth mentioning here that the idea of virtue has a higher degree of 
universality than the competing conception of fundamental rights which is so often 
heralded now.  
58 Relativist objections have been tackled in my Il liberalismo forte: Per un’etica pubblica 
perfezionista, Milano, Mondadori, 2004, Chapter 7, Section 4. 
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the subjects of justice-, all cultural variations of justice exhibit a common 
core. 
 
VI. VIRTUES IN NATURAL LAW THEORY 
 
In order to reach some kind of tentative positive conclusion for the 
assessment of the three most important contemporary contenders in the 
field of the human good, one also needs to inquire into the substantive 
ethical views of natural law theory. The plural is required, of course, by the 
(conflict-ridden) coexistence of classical natural law, based on the virtues, 
and of new natural law, based on fundamental goods. If the assumptions 
put forward earlier on are plausible, the alliance of natural law theory with 
perfectionist liberalism through virtue ethics should now be confirmed, 
although the new natural law alternative proposal deserves critical 
assessment. For this purpose, one needs thus, first, to inquire into the 
virtues of the natural law tradition and verify their similitude (and 
overlapping) with the virtues discussed in contemporary virtue ethics and, 
secondly, to examine new natural law’s ethical views and assess its position 
regarding the virtues. In this view, attention should be paid to the current 
debate and the contemporary theories offered by some of its most 
influential members, like Grisez and Finnis, as well as to Finnis’s account 
of Aquinas’s views concerning practical reason. 
 
While commenting on the virtues of the natural law tradition, one needs 
to keep in mind that this tradition is notoriously split into two equally 
important factions, respectively represented by Christian and secular 
virtues. The latter trend has been theorised first in Greek ethical thought; 
as, for instance, in the consideration of the cardinal virtues of practical 
wisdom, justice, courage and temperance. The alternative position has 
been developed in two ways; either as special theological virtues that only 
Christians have and care about because of their conception of god -such as 
faith, hope and charity- or as ‘infused’ virtues that god implants in people, 
where not only theological but also cardinal virtues are infused from god. 
Obviously, theological virtues are specific to Christian believers and there 
is no claim of an overlap with contemporary secular conceptions of the 
virtues. Instead, one should scrutinise the real status of ‘infused’ virtues in 
the work of the foremost defender of Christian ethics; that is, Thomas 
Aquinas. 
 
The Scholastics classified all virtues under the label of ‘infused’, including 
the cardinal virtues belonging to the secular tradition, but with a 
noticeable caveat; infused virtues are only received from god ‘to some 
degree’. The degree of reception of the moral virtues rather than their 
acquisition through effort must be assessed in turn. Scholastic views can be 
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distinguished by their adherence to one of two main theoretical poles: on 
one hand, the Augustinian position that virtue is a gift of grace and, on the 
other hand, the Aristotelian position that virtue is an achievement of 
human effort. What is at stake is more than a doctrinal disagreement. 
Indeed, one can only draw successfully a parallel between natural law 
theory and liberal perfectionism if natural law allows for an understanding 
of the virtues that leaves some place to human effort. 
 
Following the careful reconstruction by John Inglis,59 a useful starting 
point is the suggestion that Aquinas constructed the second part of his 
Summa Theologiae on the grounds of William Peraldus’s Summa de Vitiis et 
Virtutibus, around 1250. Moving from within an Augustinian background of 
ideas, Peraldus did not wish to reduce human beings to mere puppets 
which divine grace would cause to act. His way out of the Augustinian 
problem concerning human freedom was to distinguish between infused 
virtues that god produces in people without any intervention on their side 
and the cardinal virtues for which human effort is required. However, 
human effort is required only to prepare oneself to receive the cardinal 
virtues from god. Hence, whereas Peraldus goes further than Augustine in 
allowing human effort a role, it does not go as far as to admit that human 
beings can cooperate with god in the acquisition of the moral virtues.60 It 
was, then, up to Aquinas to reconsider and still further reduce the 
Augustinian authority on the issue of virtues. 
 
Faithful to the Aristotelian tradition, Aquinas wished to confer a greater 
role to human beings in the acquisition of the virtues. To this effect, he 
relied on the idea of habitual human activity producing moral virtues in 
cooperation with god, where activities conforming to nature and received 
from god, appear as cooperation with god.61 Thus, while at the higher level 
the theological virtues perfect people in relation to the highest good of 
beatitudo, people need also to be perfected in relation to those physical 
objects and persons who are the causes of their actions. The infused moral 
virtues come into shape and direct lower appetites to their ultimate end, as 
happens with the infused virtues of temperance and courage. Crucially, 
whereas the acquired virtues of temperance and courage direct a person’s 
action with regard to her highest good in the worldly life, there is a strict 
relationship between the two forms of virtues. As a result, far from being 
useless, as Augustine thought, the acquired virtues prepare people to 
receive their infused counterparts. Besides, this does not happen through a 
                                                
59 J. INGLIS, “Aquinas’s Replication of the Acquired Moral Virtues”, Journal of 
Religious Ethics, 1999,  
pp. 3-27. 
60 Ibid., p. 9. 
61 Ibid., p. 11. 
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radical replacement that leads to the disappearance of the acquired virtues, 
because Aquinas conceives of the relation in terms of a harmonious 
transition in which the infused virtues are built upon the acquired ones 
while strengthening their operation.62  
 
This view of Christian virtues is clearly compatible with liberal 
perfectionism based on the virtues because it leaves room for the worldly 
highest good, although locating the divine good at a superior level. Most 
importantly, Aquinas’s reconstruction grants compatibility and 
cooperation between acquired and infused moral virtues. For example, 
while acquired temperance serves bodily health and the general balance of 
one’s good (civil) life, infused temperance can supervene and transform the 
final cause, directing the work of the acquired virtue to the highest good of 
beatitudo. So, rather than finding an opposition between two incompatible 
ethical conceptions, we find that “acquired virtue can enable one to move 
more easily toward the final end”.63 Such a general scheme of compatibility 
can make room for and offer keys to interpretation, as in the case of 
temperance and abstention. Once one accepts the idea of a continuum 
between acquired and infused virtues -that is, between the worldly and the 
non-worldly final cause-, the point of balance to identify in each case, 
according to its specific circumstances, has also to be drawn in the light of 
physical desires and their satisfaction. If infused virtues are built upon 
acquired ones, the account of these starts from those spheres of physical 
needs and desires that inextricably belong to human nature and there is, 
thus, continuity rather than opposition between happiness from the 
acquired virtues in this world and beatitudo from infused virtues at the 
divine level.64 
  
VII. NEW NATURAL LAW FUNDAMENTAL GOODS 
 
The competing view within natural law theory threatens to undermine the 
project of a common ground between secular and religious ethics, through 
a conception of virtues. In contrast, new natural law theory holds that a 
substantive ethics has to consist in a list of objective basic goods which are 
self-evident, intrinsic and open to pursuit by a limitless number of people 
in a limitless number of ways. An initial example of these goods is provided 
in Finnis’s list in Natural Law and Natural Rights, which includes 
                                                
62 T. AQUINAS, Somma Theologica, I-II 51.4 ad 3; J. INGLIS, o.c., pp. 14-20. 
63 J. INGLIS, o.c., p. 22.  
64 After the presentation of agency goods perfectionism, the account of essential 
spheres of human experience should by now be familiar to the reader. One could 
even go as far as assuming that the thin description or right responses in terms of 
virtues keeps agency goods perfectionism closer to Aquinas’s virtues than other 
perfectionist accounts. 
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knowledge, life, play, aesthetic experience, sociability and friendship, 
practical reasonableness and religion. 65  May does offer a far more 
developed and sophisticated list. Summarising the views of new natural 
law, he distinguishes five reflexive or existential goods in which choice 
enters for their very definition and which have ‘harmony’ as a common 
theme; namely, marriage, harmony between and among individuals and 
groups of persons, harmony among one’s feelings, judgments and actions or 
peace of conscience and, lastly, harmony with god or religion. In addition, 
three substantive goods do not require choice for their definition; that is, 
life -including health, bodily integrity and the transmission of life-, 
knowledge of the truth and appreciation of beauty and, finally, excellence 
in work and play.66 
 
Independently of the exact contents of these lists of basic goods or 
principles, it should be emphasised that they are principles of practical 
reason and not moral principles. By opposition, the morality aspect of new 
natural law comes in with the ‘basic requirements of practical 
reasonableness’, defined as modes of responsibility, which specify ways of 
choosing not incompatible with a will oriented toward integral human 
fulfilment; that is, the new natural law neologism for the idea of the highest 
good.  
 
Two short remarks are in order at this point. First, as to their contents, 
basic goods only seem to represent a set of prudential goods, selected from 
a large and varied set which has been increasing over time. A list of basic 
goods is failing on two accounts: as in all lists of objective goods, its 
reliance on some particular items at the exclusion of others is based on 
pure intuition;67 and, more often than not, the pursuit of some prudential 
goods may prevent the pursuit of others. Secondly, as to their structure, 
even if they refer to a highest good such as ‘integral human fulfilment’, lists 
of basic goods can never amount to a comprehensive ideal of the good life, 
able to cover all basic spheres of human experience. It is lacking in terms 
                                                
65 It is worth-mentioning that lists of basic goods of this kind very much resemble 
objective list theories. So, why should they be treated separately? The main reason 
does not have to do with foundation (appeal to self-evidence) or content (inclusion of 
religion or harmony with god in the list); on the contrary, it is purely strategic. New 
natural law has to be discussed and assessed in the course of the general discussion of 
natural law theory because its merits and faults are strictly connected with the 
position of the virtues within natural law. 
66  W.E. MAY, “Contemporary Perspectives in Thomistic Natural Law”, in J. 
GOYETTE, M.S. LATKOVIC, and R.S. MYERS, St Thomas Aquinas and the Natural 
Law Tradition, Washington, Catholic University of America Press, 2004, p. 143. 
67  A. LISSKA, Aquinas’s Theory of the Natural Law: An Analytical Reconstruction, 
Oxford, Clarendon, 1996,  
p. 156. 
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of that well-balanced view of human flourishing that interweaves the basic 
components of human anthropology, like reason, desires and passions. 
This view has been exemplified in agency goods perfectionism. 
 
At this point, one needs to delve into the new natural law’s conception of 
the virtues and, more precisely, how authors in this tradition consider the 
issue of virtues in classical natural law. Finnis focuses on the structure of 
deliberation and choice in order to identify the core tenets of Aquinas’s 
ethical discussion. In his view, Aquinas’s doctrine rests on a number of 
basic human goods, which are not fully reducible to any single fundamental 
good and which provide the first principles of practical reason. New 
natural law advocates hold that these basic goods are incommensurable, 
although all are unified by their relationship to the first principle of 
Thomistic ethics; namely, the principle that ‘good is to be done and 
pursued and bad avoided’. Much of Finnis’s argument seems to revolve 
around one point developed in note 92 of his Aquinas.68 The ends of human 
life or principles of practical reasonableness are more basic than the 
virtues. Indeed, they pre-exist the virtues in our practical reason, as 
‘naturally known principles’, prior to the development of any virtue, and 
make their emergence possible.69 
 
In relation to Aquinas’s thoughts about the virtues, Finnis states that the 
good of virtue is the bonum rationis, “both an intelligible good in which a 
reasonable person is interested and the good of that person’s being 
interested in it and sufficiently well-integrated -mind integrated with will 
and each with sub-rational desires and powers- to choose it and to put it 
into practice”.70 He also develops that excellence and strength of character 
involve a disposition to act with intelligent love in pursuit of basic human 
goods.71 So, although this account leaves some room for the virtues, it is 
basically centred around the virtue of practical reasonableness or prudence, 
rather than any single of the specific moral virtues, understood as spheres 
of balance between specific sets of desires and reason. Most importantly, 
in Finnis’s interpretation of Aquinas, the virtues still have a merely 
auxiliary role with regard to the basic human goods that remain the crucial 
normative item in new natural law’s ethics. The good of virtue, in the sense 
of bonum rationis, commits the moral agent to choose with a will toward all 
the basic goods of human existence, with a will toward integral human 
fulfilment; a concept which, in the later work of the new natural law school, 

                                                
68 J. FINNIS, Aquinas, Oxford, Oxford University Press, 1998, p. 80. 
69 T. AQUINAS, SommaTheologica, II-II q. 47 a.6c; q. 56 a.1c; these are the references 
quoted by Finnis. 
70 J. FINNIS, Aquinas, o.c., pp. 83-84. 
71 Ibid. 
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has supplanted the traditional notion of beatitudo or felicitas.72  
 
However, the position of the adepts of the new natural law with regard to 
the virtues is more articulated than appears at first sight in the writings of 
Finnis. Critics within the contemporary natural law discourse have 
observed that new natural law authors “do not continue the Thomistic 
tradition regarding the cardinal virtues of prudence, justice, fortitude and 
temperance and the way in which Aquinas related these virtues to specific 
powers of the human person”.73 However, we should look at the work of 
Germain Grisez, the actual founder of new natural law, to grasp the 
nuances of a theoretical position which understands the centrality of 
virtues in the moral and Christian tradition only reductively; “much of 
what scriptures and Christian teaching say on morality is expressed in the 
language of the virtues”.74 Although acknowledging this, Grisez reshapes 
the virtues in terms of ‘modes of responsibility’ that stem from the ‘first 
principle of morality’; “in voluntarily acting for human goods and avoiding 
what is opposed to them, one ought to choose and otherwise will, those 
and only those possibilities whose willing is compatible with a will toward 
integral human fulfilment”.75 
 
With regard to the importance of the latter concepts for new natural law, 
virtues are associated to modes of responsibility because they do not 
concern specific kinds of acts. Virtues come as aspects of a personality 
well-integrated in itself with a morally good self. According to Grisez, such 
a personality is shaped by choices that go along with the first principle of 
morality and with modes of responsibility, while the virtues embody the 
latter. Thereafter, a character expresses and embodies these modes of 
responsibility. 76  In order to make the moral import of the virtues 
completely clear, one should study which modes of responsibility are 
available to this end. For example, his book on Christian Moral Principles 
                                                
72 It is important to emphasise that in referring to Aquinas, Finnis has to admit and 
do justice to the traditional ethical conception of the virtues, taking distance from 
his previous marginalisation of the virtues in Natural Law, Natural Rights; where he 
concentrated all of his account on a list of ‘basic values’, while describing virtues such 
as courage, generosity, moderation, gentleness and the like as ‘aspects of human self-
determination and self-realisation’. More precisely, they were taken not as basic 
values but as ways or modes of pursuing basic values. See: J. FINNIS, Natural Law, 
Natural Rights, o.c., pp. 90-91. 
73 W.E. MAY, Thomas Aquinas and the Natural Law Tradition, Washington, Catholic 
University of America Press, 2004, pp. 153-154. 
74 G. GRISEZ, The Way of Lord Jesus: Christian Moral Principles, Vol. I, Quinci, 
Franciscan Press, 1983,  
p. 192. 
75 Ibid., p. 184. 
76 Ibid., p. 192. 
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expands on modes that resemble deontological norms more than virtues. 
First, one should not be deterred by felt inertia from acting for intelligible 
goods. Secondly, one should not be pressed by enthusiasm or impatience 
to act individualistically for intelligible goods. Thirdly, one should not 
choose to satisfy an emotional desire, except as part of one’s pursuit or 
attainment of an intelligible good other than the satisfaction of the desire 
itself.77 Whereas these (and other) modes described by Grisez derive from 
the core of Christian teaching, one remains sceptical about his claim that 
the virtues, as dispositions of character which keep reason on balance with 
desires and emotions -as it is taught in the classical tradition-, can be 
reduced to norms prescribing certain actions and prohibiting others. 
Although acknowledging -though without quoting him- that Aquinas 
proposed a moral theology founded on an ethics of virtues, Grisez 
emphasises that “virtues do not provide a normative source distinct from 
propositional principles such as the modes and the completely specific 
norms they generate”.78 Lastly, Grisez’s reductivist position on the virtues 
is confirmed by his thesis that character is largely -even if not entirely- the 
main structure of one’s choices, the self which expresses and shows itself in 
further particular acts. Such a self-styled ethics of character or of virtues, 
which emphasises character rather than particular acts, realises a false 
dichotomy.79 
 
The reasons behind this reductivist position on the virtues held by new 
natural law are strong enough to create a sharp fracture in what Robert 
George calls, following Berlin, “the central tradition of Western 
thought”.80 Whereas the central tradition from Aristotle to Aquinas, rests 
on the virtues as a crucial ethical component in strengthening the moral 
fabric of people and society, liberalism introduces and underlines the 
importance of a pluralism of values; hence, generating disgregating effects 
inside the traditional conception of the good that George takes as 
hierarchical, elitist and anti-pluralist. In turn, a conception of the kind 
offered by new natural law, based on the recognition of a multiplicity of 
fundamental human goods that can be pursued and organised in multiple 
ways by different persons and communities, is much more congenial to the 
liberal pluralism of values. The virtues of tradition are identified and 
criticised as a monolithic model of the good life that conflicts with the 
variety of human goods, whereas the conception of fundamental human 
goods is taken to emphasise the diversity of ways of life available to 
                                                
77 Ibid., pp. 205-210. 
78 Ibid., p. 193. 
79 Ibid., pp. 193-194. 
80 R. GEORGE, Making Men Moral, Oxford, Oxford University Press, 1993, pp. 19-ff.; 
quoting I. BERLIN, The Crooked Timber of Humanity: Chapters in the History of Ideas, 
New York, Knopfl, 1991. 
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modern people.81 However, in light of the interpretation of the virtues put 
forward above, one is led to doubt that the virtue ethics tradition could be 
charged with anti-pluralism, while new natural law’s fundamental goods 
would express a variety more congenial to liberal pluralism.  
 
VIII. CONCLUSION 
 
The preceding discussion on the substantive theories of the good may be 
misplaced or useless, if citizens in liberal societies accept some relativistic 
view of value; relying, at best, on a conception of human rights rather than 
on any more full-fledged attempt at defining what is objectively good. Yet, 
if many signs perceived in different quarters have been correctly 
interpreted, one may plausibly identify a well-spread need for value 
orientation that runs trough different levels of liberal societies. The revival 
of virtue ethics, a return of natural law theories and some perfectionist 
hints in liberal theory, all show a demand for a stronger connection of 
ethics to human needs and desires compared to what rights theories can 
express. 
 
The general idea put forward, from the beginning of this paper, is that 
virtue ethics conveys a conception of the good that deserves a more careful 
treatment than many virtue ethics theorists would care to concede. In this 
regard, agency goods perfectionism does a good job in proposing a 
substantive ethics connected with a philosophical anthropology in which 
reason, desires and passions realise an ideal balance. 
 
To conclude, the plausibility of some overlap between agency goods 
perfectionism and natural law theory in the area of virtues shows that the 
traditional theory of the good from which liberalism developed deserves a 
more careful treatment. Real life choices and activities revolve around 
experiences of the good, wellbeing and flourishing, at least, as much as 
around experiences of the right and justice. As a result, further 
development of this argument can only improve the moral and political 
self-understanding of any liberal society.   

                                                
81 Ibid., pp. 38-39. 





Oles Andriychuk* 
 
I. MARKET PROCESS V. MARKET FAILURE 

 
“Although logically incompatible, every choice necessarily reflects a moment 
of both commensuration (the recognition of quantitative difference) and 
incommensuration (the recognition of qualitative difference).”  

[J.L. SCHROEDER, Cardozo Law School] 
 
Historically market failure is seen as a condition where reliance on the 
spontaneous order does not deliver optimal results for the economy. Thus, 
it is a situation where a distribution of goods and services in the economy 
is conducted inefficiently. In other words, the successfulness of the market 
process is seen from a perspective which is external to the market process 
itself. The argument of this paper is that the market process should be 
evaluated as independent economic freedom.  
 
According to Foucault:  
 

“Freedom in the system of liberalism is […] not a given, it is not a 
completed domain that one should respect; or when it is, it is only 
partial, domain-specific, in this or that case, and so on. Freedom is 
something that is created at every moment. Liberalism does not 
simply accept freedom. Liberalism takes it upon itself to create it at 
every moment, to let it emerge and to produce it with all the 
constraints, problems and costs that come with its creation.”1  

 
It is necessary therefore to undertake a methodological disentanglement of 
market means from welfare ends, with the aim of preserving the 
constitutional importance of the former. 
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ECONOMIC FREEDOM AS POLITICAL VIRTUE: 
AN INSIGHT FROM THE PERSPECTIVE OF VALUE PLURALISM 
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This paper proposes an analytical separation of the market process from 
the idea of market success. The proposal is based on a methodology 
developed in moral philosophy by virtue ethicists.2 It claims that any moral 
decision should be based on the internal essence of values. Unlike the 
consequentialist tradition, which considers that the outcome of a particular 
conduct is more important than the conduct itself, and deontology, which 
claims that each conduct should be governed by deductive rules, virtue 
ethics emphasises the internal importance of the phenomenon itself rather 
than its external characteristics. In the context of economic policy, 
consequentialists justify the market process merely because it generates 
beneficial results for the economy (like welfare, growth, innovation, etc.). 
According to the deontological tradition, the market process should be 
protected because of the positive requirements of the normative rules 
embedded in political constitutions.  
 
Present-day welfare-centric economic systems are predetermined by the 
strongly redistributive rhetoric of consumer interests. In this framework 
the vast majority of political economists develop their argumentation 
following the consequentialist tradition.3 Strong ideological opponents and 
proponents of free markets consensually share the view that the 
benchmark and the validity of the market process should be based on its 
effectiveness and its ability to satisfy the interests of consumers. Both 
camps accept that the standard of market performance is external to the 
market process itself. The market process is seen as meaningless if it does 
                                                
2 D.M. HAUSMAN and M.S. MCPHERSON, Economic Analysis, Moral Philosophy 
and Public Policy, Cambridge, Cambridge University Press, 2008; “The main value of 
moral theories does not lie in prescribing what to do in particular situations. Moral 
theories are not cookbooks for good behaviour. [They show ‘how understanding 
moral philosophy can help economists to do economics better and how economics 
and ethics can help policy analysts to improve their evaluations of alternative 
policies.’]”. 
3 In the Notes on their influential book, Fairness v. Welfare, Kaplow and Shavell 
explicitly summarise the main argument of their study, submitting that their thesis 
“is that social policies should be assessed entirely on the basis of how they affect 
individuals’ well-being. This claim implies that no independent weight should be 
granted to deontological principles. We support our thesis with three sets of 
arguments: a demonstration that deontological principles lead to perverse reductions 
in welfare, indeed, sometimes to a decline in everyone’s well-being; the presentation 
of numerous other difficulties with the principles, including their lack of 
intellectually satisfying rationales; and a reconciliation of the intuitive appeal of the 
principles with our thesis that they should not be viewed as directly relevant to the 
assessment of social policy”.   
See: L. KAPLOW and S. SHAVELL, Fairness v. Welfare, Harvard University Press, 
2002; L. KAPLOW and S. SHAVELL, “Notes on Welfarist v. Deontological 
Principles”, Harvard Olin Discussion Paper, 2004, No 460. 
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not generate welfare.  
 
The main disagreement between free market libertarians and distributive 
interventionists consists in the (in-)ability of the market process to create 
wealth. Libertarian consequentialists claim that the market process does 
produce wealth. Their opponents do not. However, the market process is 
not the exclusive way to create welfare. Arguably, a greater efficiency can 
be achieved through ‘dirigistic’ interventionist regulatory practices. In 
some cases the market process can be seen as an obstacle to the generate 
welfare. 4  The regulator can be tempted to ‘improve’ the numerous 
redundancies and inefficiencies which are often associated with the market 
process. Therefore the position of market consequentialists in this respect 
is contestable.5  
 
The same can be said about market deontologists. Deontological 
libertarians defend the market process because the political constitution 
requires it. Deontological interventionists develop the idea of market 
restriction because this can improve other important constitutional values. 
In both cases the justification is developed from outside the market 
process itself. Thus, consequentialists measure market performance by 
welfare, efficiency or industrial growth, while deontologists refer to 
constitutional values and formal rules. Both sets of standards are external 
to the market process as such.  
 
The utilitarian standards of free market are philosophically disputable.6 
These standards are significantly modified by virtue ethics, which goes far 

                                                
4 K. POLANYI, The Great Transformation: The Political and Economic Origins of Our 
Time, Boston, Beacon, 2001: “Nowhere has liberal philosophy failed so conspicuously 
as in its understanding of the problem of change. Fired by an emotional faith in 
spontaneity, the common-sense attitude toward change was discarded in favour of a 
mystical readiness to accept the social consequences of economic improvement, 
whatever they might be. The elementary truths of political science and statecraft 
were first discredited then forgotten”.  
5 R. DWORKIN, Taking Rights Seriously, Harvard, Harvard University Press, 1978: 
“There would be no point in the boast that we respect individual rights unless that 
involved some sacrifice, and the sacrifice in question must be that we give up 
whatever marginal benefits our country would receive from overriding these rights 
when they prove inconvenient”. 
6 J.L. SCHROEDER and D.G. CARLSON, Psychoanalysis as the Jurisprudence of 
Freedom, Cardozo School of Law Jacob Burns Institute for Advanced Legal Studies 
Working Paper, 2007, No 200: “For utilitarianism, freedom threatens the possibility 
of social policy. Policy requires the behaviour of those subjected to law to be 
predictable – manipulable through reward and punishment. Values become 
preferences; rationality, ends-means reasoning. Utilitarianism degrades the human 
subject to animality”. 
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beyond the traditional limits of efficiency in its assessment of the market 
process. Virtue ethics perceives the market process as an important 
societal value with no direct external subordination. It bases its conceptual 
claim on the idea of the invisible hand, 7  which ‘orders’ economic 
relationships in a much better way than any regulator. The very notion of 
‘invisibility’ implicitly implies strong elements of unpredictability, 
spontaneity and non-rationality. This feature limits the positive analysis of 
economic relations.8 In its refined form the consideration of the market as 
a political virtue implies that economic analysis can be used to interpret 
the market process only ex post and within the limits of economics as an 
autopoietic system. Predictions of future developments rely more on the 
intuition of economists than on rational statistical models, which tend to 
be ambivalent and instrumental and therefore to depend on the purpose of 
the interpreter rather than on objective observations.9 The more moderate 
political virtue view to which this paper adheres accepts the fundamental 
importance of deontological rules of positive law as well as the 
consequentialist analysis of positive economics. Yet, it also puts forward 
that these two approaches do not cover the phenomenon of the market 
process in its entirety.  
 
II. THE SPIRIT OF THE MARKET 
 
As argued above, both the consequentialist and deontological approaches 
perceive the essence of markets in their applied, instrumentalised and 
external forms. Neither consequentialists nor deontologists are interested 
in the internal essence of the market since its legitimacy is based upon its 
outcome, for the consequentialists, or constitutional requirements, for the 
deontologists.10 In contrast, the approach endorsed by this paper considers 

                                                
7 The same rationale is encompassed in the notion of ‘spontaneous order’, developed 
inter alia by Michael Polanyi (the brother of Karl Polanyi who advocated the polar 
view), Karl Popper, Carl Menger and Friedrich von Hayek.  
8 For the in-depth analysis of the notion of spontaneous order, see: R. SUGDEN, 
“Normative Judgments and Spontaneous Order: The Contractarian Element in 
Hayek’s Thought”, Constitutional Political Economy, Sept. 1993.  
9 D.M. HAUSMAN, The Philosophy of Economics: An Anthology, 3d ed., Cambridge, 
Cambridge University Press, 2008: “Economists have erected a mathematically 
sophisticate theoretical evidence, whose conclusions, although certainly not 
‘necessarily erroneous’, are nevertheless often off the work”. 
10 M. FRIEDMAN, “The Methodology of Positive Economics”, in M. FRIEDMAN, 
Essays in Positive Economics, Chicago, University of Chicago Press, 1953: “Positive 
economics is in-principle independent of any particular ethical position or normative 
judgement. […] It deals with ‘what is’, not with ‘what ought to be’. Its task is to 
provide a system of generalisations that can be used to make correct predictions 
about the consequences of any change in circumstances. […] The ultimate goal of a 
positive science is the development of a ‘theory’ or ‘hypothesis’ that yields valid and 
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market processes as the evolutionary choice of a given society, where 
markets are seen as the economic facet of political freedom which 
constitutes a prerequisite to liberal democracy and the essence thereof. 
Hence, conceptually, the virtue of the market should be protected for its 
own sake regardless of how effective it is.  
 
Indeed, methodologically, all societal values and interests weigh more 
internally than is seen from the secondary and external angle of their 
regulation. 11  When environmentalists talk about welfare, they 
instrumentalise this notion for the benefits of the ecology. The same is 
done by industrialists, with the aim of achieving bigger growth in a given 
sector of the economy. Yet, when welfare is placed into the context of 
market regulation, it substitutes free competition and leads to consider the 
latter as merely a means to achieve the former. 12  This explains the 
importance of distinguishing between the internal nature of a 
phenomenon and its external evaluation. At the external level the decision 
is taken as a choice; it does not change the essence of the values between 
which the choice is made. In the context of the market the legitimate 
necessity to protect people’s welfare needs to be considered as a separate 
value. It should not be internalised within the domain reserved to market 
processes. Indeed, in some cases, external considerations of welfare and 

                                                                                                                                 
meaningful (i.e., not truistic) predictions about phenomena not yet observed. Such a 
theory is, in general, a complex intermixture of two elements. In part, it is a 
‘language’ designed to promote ‘systematic and organised methods of reasoning’. In 
part, it is a body of substantive hypotheses designed to abstract essential features of 
complex reality”.  
11  E.M. FOX, “Antitrust and Regulatory Federalism: Raced Up, Down, and 
Sideways”, New York University Law Review, Dec. 2000: “Antitrust includes law that 
preserves the competitive process and its governance of markets and law that 
advances efficiency through markets anchored (for example) by an aggregate wealth 
or a consumer welfare paradigm. In this essay, I call law that advances efficiency 
through markets ‘efficiency law’. I call law to advance goals such as preserving a 
society of small business, protecting small firms from exploitation and exclusion by 
dominant firms, providing fair access to markets, and setting fair rules of the game 
‘fairness law’”. 
12 J.B. KIRKWOOD and R.H. LANDE, “The Fundamental Goal of Antitrust: 
Protecting Consumers, Not Increasing Efficiency”, Notre Dame Law Review, 2008; E. 
BUTTIGIEG, “Consumer Interests Under the EC’s Competition Rules on Collusive 
Practice”, European Business Law Review, 2005: “Unfortunately, in the past, US and 
EC antitrust law only indirectly promoted and safeguarded consumer interests while 
occasionally their application might even have led to a result that was at variance 
with consumer expectations as the economic efficiency goal now pursued by both 
systems is not coterminous with a fully fledged consumer well-being objective that 
takes into account wealth transfer […] while the myriad of goals simultaneously 
informing EC competition law prevent it from serving as a true means of consumer 
well-being maximisation”.  
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efficiency can take priority over the market process but this does not 
diminish the internal importance of the market as a political virtue. 
 
In this regard, merely protecting the market process like deontological 
libertarians defend is often not sufficient. Sometimes it is necessary to 
make positive actions in order to design or improve its functioning. This 
implies that regulators should perceive the market from a variety of 
different perspectives and disciplines, such as psychology, moral 
philosophy and evolutionary theory. The most relevant instrument in this 
respect is competition policy as is perceived in Austrian and Ordoliberal 
traditions. Unlike mainstream neoclassical equilibrium economics, these 
two schools analyse the essence of competition in terms of the Freudian 
libido, “ordo instinct of economic life”, Hayekian “competition as a 
discovery process”, or Darwinian “competition as a nature’s god”. This 
implies that the main role in the process of competition is allocated to 
individual market players and the idea of entrepreneurship.  
According to Kirzner: 
 

“Mainstream theory left entrepreneurship out of its picture because 
entrepreneurship seems chaotic and unpredictable. […] In order to 
perceive regularities amidst the apparently chaotic vagaries of real-
world market volatility, it may seem methodologically sound to 
imagine a world with no scope for entrepreneurship. Yet, 
paradoxically, exactly the opposite is the case. It is only when 
entrepreneurship is introduced that we begin to appreciate how and 
why markets work”.13  

 
The ideas of economic individualism and spontaneous order eventually 
deliver benefits to the entire society. Market success stimulates wealth 
sharing, in order to maintain economic and social stability. Furthermore, 
open markets always provide a free entrance to innovative ideas. This 
promotes economic progress; it impels successful companies to not only 
benefit from their current status, but also constantly improve their 
commercial activities.  
 
III. THE PRINCIPLE OF PROPORTIONALITY  
 
By consecrating the high importance of the analysis and ensuing 
improvement of the internal nature of markets, regulators can be criticised 
for not acting in the society’s best interest. The history of economic 
thought shows that market processes are not always (for some), or not 

                                                
13 I.M. KIRZNER, How Markets Work: Disequilibrium, Entrepreneurship and Discovery, 
London, Institute of Economic Affairs, 1997.  
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often (according to others), capable of generating the best outcomes for 
society. The conceptual solution to this problem is based on the idea of 
proportionality. The recognition of the essentiality of the market process 
should not be conflated with its unchallengeable hierarchical superiority 
over all other societal values. The importance of a societal value does not 
grant it immunity from possible limitations. Indeed, each and every 
societal value has been recognised in one way or another at the 
institutional level.14 And their advocates can develop legal and political 
arguments in favour of said values. This paper does not claim that 
essentiality should be reserved to the sole market process. In contrast, it 
claims that this option should be made available also in relation to the 
market process, whereas both deontological and consequentialist 
perceptions of the market fail to consider it to any extent, by 
concentrating on markets in their instrumental, applied form.  
 
According to the principle of proportionality, each political decision-
maker operates within limited resources but with high flexibility.15 No 
regulator can devote its regulatory capacity to the whole set of economic 
interests. Each regulator faces the necessity of making choices between 
equally important and fully legitimate societal values. The necessity of 
making hard choices is encompassed in the Hegelian dilemma of the “right 
v. right”. The proportionality principle, also known as ‘balancing test’,16 
enables the adoption of rational decisions by placing some interests at the 
top of the regulatory agenda. This implies that all other values, though 
equally important, are left de-prioritised. This political necessity should 
                                                
14 A. STONE SWEET and J. MATHEWS, “Proportionality Balancing and Global 
Constitutionalism”, Columbia Journal of Transnational Law, 2008, pp. 72-ff.: “A court 
that explicitly acknowledges that balancing inheres in rights adjudication is a more 
honest court than one that claims that it only enforces a constitutional code, but 
neither balances nor makes law. It also makes itself better off strategically, relative to 
alternatives. The move to balancing makes it clear: (a) that each party is pleading a 
constitutionally-legitimate norm or value; (b) that, a priori, the court holds each of 
these interests in equally high esteem; (c) that determining which value shall prevail 
in any given case is not a mechanical exercise, but is a difficult judicial task involving 
complex policy considerations; and (d) that future cases pitting the same two legal 
interests against one another may well be decided differently, depending on the 
facts”. 
15 Lord MACMILLAN, Law and Other Things, Cambridge, Cambridge University 
Press, 1937: “In almost every case, except the very plainest, it would be possible to 
decide the issue either way with reasonable legal justification”. 
16 Some authors observe the difference between the proportionality principle and the 
balancing test.  
See, inter alia: F. SCHAUER, “Balancing, Subsumption, and the Constraining Role of 
Legal Text”, in Symposium on Rights, Law, and Morality: Themes from the Legal Philosophy 
of Robert Alexy, New College, Oxford University, 10-11 Sept. 2008, available at 
ssrn.com.  
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not be confused with the ontological de-prioritisation of the values 
themselves.  
 
The doctrinal background of constitutional balancing is based on the 
value-pluralist tradition of contemporary political philosophy. It implies 
that the idea of balancing is inherently present in all aspects of (social and 
individual) life. It is also one of the main topics studied by legal theory and 
political philosophy alike from Antiquity onwards.  
 
According to Berlin:  
 

“We are doomed to choose, and every choice may entail an 
irreparable loss. The world we encounter in ordinary experience is 
one in which we are faced with choices between ends equally 
absolute, the realisation of some of which must inevitably involve 
the sacrifice of others. […] The necessity of choosing between 
absolute claims is then an inescapable characteristic of the human 
condition”.17 

 
The contemporary aspects of the balancing exercise are explored inter alia 
in constitutional jurisprudence.18  
 
According to Maduro:  
 

“Constitutional pluralism should not be seen simply as a solution, be 
it pragmatic or normative, to the problem of conflicting 
constitutional claims. Rather it should be conceived as something 
which is inherent in the theory of constitutionalism itself”.19  

 
The idea of balancing might appear to be counterintuitive, since the 
constitutional recognition of rights can be interpreted to consecrate their 
absolute protection, while the balancing act presupposes the limitation of 
these rights for the benefits of others. By perceiving markets as political 
virtues it is possible to place the value of free markets at the same 

                                                
17 I. BERLIN, “On Value Pluralism”, New York Review of Books, 1998. 
18 G.C.N. WEBBER, The Cult of Constitutional Rights’ Scholarship: Proportionality and 
Balancing, available at ssrn.com: “Constitutional rights’ scholarship is anchored in the 
cult of proportionality and balancing. Despite the absence of reference to 
proportionality or balancing in most State constitutions or international 
conventions, scholars and judges alike have embraced a vocabulary of proportion, 
cost, weight, and balance”.  
19 M.P. MADURO, “What is Constitutional Pluralism?”, in M. AVBELJ and J. 
KOMÁREK, Four Visions of Constitutional Pluralism, European University Institute 
Law Department Working Paper, 2008, No 21.  



139  European Journal of Legal Studies  [Vol.3 No.1 
 

 

hierarchical level as other legitimate societal interests. Unlike the 
consequentialist approach which treats markets only from an external 
position and the deontological approach which is by nature absolute and 
does not accept any balancing at all, the vision of the market as a political 
virtue includes market processes into the balancing act. In such a way, the 
market virtue approach disentangles the markets from the outcomes 
which they can eventually generate (i.e., from the consequentialist 
subordination) as well as from the absolute rules of the system (i.e., from 
the deontological subordination). Markets therefore are perceived as a 
separate regulatory value. Hence, the relationship between free market 
values and other economic and political values, such as consequentialist 
economic welfare and deontological legal certainty,20 is recalibrated around 
the principle of parity.  
 
This methodological classification should be seen as a value-neutral logical 
exercise. The separation of markets from economic outcomes which they 
could generate does not mean that market processes should be 
automatically protected in all instances. Actually, it purports to recall the 
often neglected fact that the market also belongs to the constitutional 
values protected by liberal democracy. Freedom is the quintessential 
element of a democratic system. This conceptually implies that in some 
(but not all) cases the freedom of the market could be prioritised in spite 
of the negative or neutral results which it delivers for the whole society. 
The notion of market freedom should not be always subordinated to 
welfare standards. In healthy economic democracy models, the market 
constitutes a value-in-itself. Indeed, this value cannot be protected and 
promoted by regulators in its entirety, but neither can any other value.21 It 
might still be the case that those market practices which are more 
beneficial to consumers or the total welfare are more likely to receive 
regulatory support from the government. However, this prioritisation 
would be obtained only because the cumulative regulatory importance of 
the market as a political virtue and welfare-generation effects is higher 
                                                
20 J. AUSTIN, The Province of Jurisprudence Determined, Indianapolis, Hackett, 1954: 
“The existence of law is one thing; its merit or demerit is another. Whether it be or 
be not is one enquiry; whether it be or be not conformable to an assumed standard, is 
a different enquiry. A law, which actually exists, is a law, though we happen to dislike 
it, or though it vary from the text, by which we regulate our approbation or 
disapprobation”. 
21 W. GALSTON, The Practice of Liberal Pluralism, Cambridge, Cambridge University 
Press, 2005: “According to value pluralism, objective goods cannot be fully rank-
ordered. There is no common measure of value for all goods, which are qualitatively 
heterogeneous. There is no summum bonum that is the chief good for all individuals. 
There are no ‘lexical orderings’ among types of goods. And there is no ‘first virtue of 
social institutions’, but, rather, a range of public values the relative importance of 
which will depend on particular circumstances”.  
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than the importance of the market process taken separately from any 
utilitarian outcome. Under another scenario, when the benefits for 
consumers can be delivered at the price fixed on the free market, these 
two values are juxtaposed to each another. Theoretically, each value could 
win in the conflict. By opposition, under the traditional consequentialist 
approach, consumer welfare would be prioritised almost automatically.  
 
As observed by the representatives of the German historical school, each 
society and each historical period is characterised by its uniqueness and 
individual qualities. 22  Therefore, the level of regulatory priority is 
established by each society according to its ideological, political, economic 
and cultural interests. In one way or another, this choice is based on the 
phronesis23 of decision-makers, which is shaped in turn by the legal and 
political culture of each polity. 24  The balancing technique is often 
criticised by the tenants of the deontological and consequential 
approaches alike. According to consequentialists, the process of 
proportional balancing should be performed only with commensurable 
values which are easy to measure and reconcile. Those values which claim 
their specificity should be evaluated and reduced to common 
denominators. They should be ‘translated’ into the universal language of 
‘dollars and cents’. According to the deontological vision, the balancing act 
should be rejected altogether because it ignores the importance and 
uniqueness of deontological values, which values should be protected 
despite rather than due to their eventual economic efficiency and 
calculability. The methodological clash between the two views can be 
explored and reconciled only from the perspective of dialectics.  
 
IV. DIALECTICS OF (IN-)COMMENSURABILITY  

                                                
22  M.D.A. FREEMAN, Lloyd’s Introduction to Jurisprudence, London, Sweet & 
Maxwell, 2001: “Herder’s particular originality and influence was due to his belief 
that different cultures and societies developed their own values rooted in their own 
history, traditions and institutions, and that the quality of human life and its scope 
for self-expression resided precisely in this plurality of values, each society being left 
free to develop in its own way”. 
23  H.G. GADAMER, “In Conversation with Ricardo Dottori”, in A Century of 
Philosophy, New York, Continuum, 2003: “[The concept of phronesis is] central 
concept of the Nicomachean Ethics [which] was originally translated into Latin by 
the word prudentia, and […] the term iurisprudentia draws its origin from the judge 
constantly being confronted with the problem of applying the general law to the 
individual case, which always deviates from the general law and poses the problem of 
correct application”.  
24 On the methodological analysis of different models of balancing, see: D. LUBAN, 
Value Pluralism and Rational Choice’, Georgetown University Law Center Working 
Papers in Business, Economics, and Regulatory Law and Public Law and Legal 
Theory, 2001, No 264335. 
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The dialectical method of analysis implies that conflicts within an object 
are ontologically indispensable. 25  Conflicts constitute the essence of 
evolutionary development. They are unavoidable and in general productive. 
Dialectics internalises the tensions within the object and perceives the 
conflict within the phenomenon in its continuity.26 Dialectics does not 
strive to solve the clash between the different values; on the contrary, it 
explains and operationalises these clashes. The dialectical method can be 
productively applied to all main aspects of legal theory 27  and, more 
specifically, to the balancing test.  
 
According to the consequentialist vision, in order to perform the balancing 
act, each decision-maker should make the numerous conflicting interests 
commensurable. He has to ‘translate’ those interests into common 
language 28  and reduce them to a common denominator. Then the 
importance of each value can be easily calculated and compared with the 
others. This enables the regulator to reach the most rational decision. 
Because of its universality and lack of ambiguity, the language of 
mathematics which is “the reine sprache of economics” is the most helpful 
for such a cost-benefit analysis.29 In this respect, all mainstream economic 

                                                
25 B. OLLMAN and T. SMITH, Dialectics for the New Century, New York, Macmillan, 
2008: “[Dialectics starts]  by taking the whole as given, so that the interconnections 
and changes that make up the whole are viewed as inseparable from what anything is, 
internal to its being, and therefore essential to a full understanding of it. In the 
history of ideas, this has been called ‘the philosophy of internal relations”.   
26  E.T. FETERIS, “Recent Developments in Legal Argumentation Theory: 
Dialectical Approaches to Legal Argumentation”, International Journal for the Semiotics 
of Law, 1994: “From 1970, a new approach to legal argumentation has been developed 
in which legal argumentation is considered from the perspective of a discussion 
procedure in which a legal standpoint is defended according to certain rules for 
rational discussion. In approaches to legal argumentation which can be called 
dialectical, legal argumentation is considered as part of a dialogue about the 
acceptability of a legal standpoint. The rationality of the argumentation is dependent 
on the question whether the discussion procedure meets certain formal and material 
standards of acceptability. The advantage of such a dialectical approach is that 
argumentation can be evaluated on the basis of both general criteria for a formal 
discussion procedure and field and audience related material grounds”.  
27  F. MACAGNO and D. WALTON, “Dichotomies and Oppositions in Legal 
Argumentation”, Ratio Juris, 2010.  
28 M. ALBERSTEIN, Measures of Legal Formalism, Bar-Ilan University Public Law and 
Legal Theory Working Paper, 2009, No 4: “Discretion is an inevitable phenomenon 
in any decision-making”.  
29 I. LIANOS, “Lost In Translation? Towards a Theory of Economic Transplants”, 
Current Legal Problems, 2009: “Mathematics becomes the reine sprache of economics 
and a means of dialectic interaction between the community of mathematicians and 
that of mathematical economists. […] Mathematics ensures precision and openness 
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approaches offer advanced mathematical models and techniques for 
undertaking complex multi-step balancing tests. Those values which 
cannot be reduced to a common denominator are included into the models 
as ‘x’. Yet, in the process of developing the equation, each unknown ‘x’ is 
counterbalanced by another unknown ‘y’, by which means 
incommensurable values are implicitly commeasured. There is awareness 
of this difficulty,30 but any attempt to mitigate pure cost-benefit analysis 
by introducing into the context some socially significant values is 
impossible in static models.31 The universality of mathematical modelling 
enables the spread of economic analysis over many other social sciences. In 
the legal discourse this influence is particularly noticeable in the law and 
economics movement, also known as the more economic approach to law.  
 
The deontological perception of social values is diametrically opposed to 
the law and economics vision. The main claim of the deontological 
approach is structural in nature.32 That is the reason why deontology is 
often perceived as a sort of legal formalism. Unlike consequentialism, 
deontology emphasises the internal nature of social values, claiming the 
individuality and uniqueness of each. Deontologists acknowledge the 
existence of conflicts between different values, but they believe that each 
problem has a right solution.33 This solution can be found in the hierarchy 
of values and priorities and does not require any balancing act. The 
hierarchy is given externally and questioning its correctness goes beyond 
the limits of the deontological model. Hence, for consequentialists the 
                                                                                                                                 
to scrutiny for logical errors. It is par essence a universalistic language, closely related 
to the imaginary of ‘economic physics’ and its ideal of a ‘unified science’ [quoting 
B.P. STIGUM, Towards a Formal Science of Economics: the Axiomatic Method in 
Economics and Econometrics, Cambridge, Cambridge University Press]. It is allegedly 
ideology free”. 
30 M. RICHARDSON, “The Second Wave in Context”, in M. RICHARDSON and 
G. HADFIELD, The Second Wave of Law and Economics, Sidney, Federation Press, 
1999: “Features of the second wave [of law and economics have become] both 
broader and deeper”. 
31 I. LIANOS, “Lost In Translation? Towards a Theory of Economic Transplants”, 
Current Legal Problems, 2009: “The fact that mathematics constitutes the language of 
economics has profound implications on the stories told by economists, that is, 
economic discourse. What is formalisable [i.e., in this context ‘commensurable’] can 
be subject to economic inquiry [i.e., in this context the ‘balancing test’]; what is not, 
is excluded from the focus of the discipline”. 
32 J. HABERMAS, Between Facts and Norms: Contributions to a Discourse Theory of Law 
and Democracy, Cambridge, Polity, 2004: “If in cases of collision all reasons can 
assume the character of policy arguments, then the fire wall erected in legal discourse 
by a deontological understanding of legal norms and principles collapses”.  
33 See: R. DWORKIN, Law’s Empire, Oxford, Hart, 1998; who develops in this 
context his famous metaphor of the omnipotent judge Hercules who by evaluating 
the pros and cons of each argument can eventually reach the right answer.  
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criterion of appropriateness is the ‘rational’ answer, while for deontologists 
it is the ‘right’ answer. The main deontological reason why different values 
cannot be balanced is that they are effectively incommensurable.34 They 
claim that any attempt to reduce their essence to a common denominator 
leads to an over-simplification of the values which fails to account for their 
actual nature. In turn, this enables the discrimination of the most 
economically ‘vulnerable’ groups of individuals to the extent that their 
arguments are most likely to be diminished or neglected during the 
‘translation’ process. As Justice Scalia pointed out in the frame of the 
United States constitutional practice, the balancing act can be compared 
to “judging whether a particular line is longer than a particular rock is 
heavy”.35  Deontological ethics dominates in such areas as religion and 
human rights, as well as in most left-oriented political ideologies. It is 
based upon the Kantian36 idea of human autonomy and indivisibility of 
individual dignity. It must be added that, due to their ‘all or nothing’ 
approach, deontological arguments can be relatively easily instrumentalised 
by authoritarian regimes, which introduce to the public political process 
the terminology and methodology of social religion and command ethics. 
In this respect, reliance on the ‘rationality’ argument which is applied by 
law and economics is much less susceptible to interpretative abuses.  
 
The deontological approach in economics is often associated with the 
socio-economic movement.37 Unlike law and economics techniques, which 
expand the economic analysis to other social sciences by applying cost-
benefit considerations to them, the socio-economic vision reduces the 
‘pragmatic’ approach by introducing into the balancing process some 
categorical ethical and legal imperatives.  
 
If the consequentialist and deontological approaches to the 
proportionality test are taken in their static mainstream form, no 
possibility of solving the (in-)commensurability dilemma exists. On one 
hand, every value-reduction process, every attempt to bring down the 
                                                
34 On the dialectical nature of commensurability debates in legal theory, see: J.L. 
SCHROEDER, Apples and Oranges: The Commensurability Debate in Legal Scholarship, 
Cardozo Law School Research Paper, Sept. 2002, No 48.  
35 US Supreme Court, Bendix Autolite Corp. v. Midwesco Enterprises, Inc., 1988, 486 US 
888, A. SCALIA, Concurring Opinion, at 897. 
36 Since moral philosophy does not belong to the linearly developing sciences, most 
of the answers which are being constantly developing nowadays have been already 
designed or highlighted in the Antiquity. In his famous “man is the measure of all 
things”, Protagoras had captured the essence of the main deontological argument 
long before Kant, even if (of course) not “before anybody else”.  
37 Though, as shown above, there is also enough room both for left-consequentialists 
(those who advocate social values using ‘economic language’) and right-deontologists 
(those who, on the contrary, advocate market values trough ‘political language’). 
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values to a common denominator of dollars and cents, inevitably leads to 
the inflation of less convertible ones. Their neglect becomes even more 
substantial since the most advanced societal interests are usually protected 
in spite of rather than due to their eventual economic attractiveness. On 
the other hand, the proponents of commensurability reasonably claim that 
values are constantly cross-balanced and compromised anyway and that the 
deontological approach, if applied consistently, would disable any 
possibility of reasonable social transactions. In this sense, 
commensurability inevitably occurs at every stage of human interaction. 
These two visions are equally justifiable and we can express our preference 
for either of them; yet, static holistic methods will not solve the dilemma 
we face. The only feasible way out of the (in-)commensurability 
conundrum leads to its perception in dynamic dialectical terms. Dialectical 
analysis does not merely recognise the importance of both approaches to 
the (in-)commensurability dilemma, but it also enables their mutual 
nourishment.  
 
V. COMPARING THE INCOMPARABLE  
 
For consequentialists, the market fails when it does not deliver the most 
desirable economic outcome. For deontologists, market failures occur 
whenever the process goes beyond formal rules or discriminates officially 
recognised interests. From the perspective of the market virtue thinking, 
which is accepted as the main argument of this paper, market failures 
occur on the contrary when free transactions between individuals are 
damaged by external forces. Therefore, for the first two visions, market 
failures consist in the inability of markets to deliver desirable outcomes for 
society, while the latter vision works the other way around. The virtue 
ethics approach claims that internally the market never fails. Each act of 
external interference into the market process will sooner or later be 
internalised by the market. However, this does not mean that markets 
should be left unregulated. The virtue ethics approach to markets accepts 
regulatory interventions because the idea of market ipso facto presupposes 
rule-makers. Then again, the regulators’ efforts should be conceived at two 
consecutive stages; namely, a first stage of de-contextualisation, which is 
followed by a second stage of re-contextualisation.   
 
At the first stage, market virtue should be conceptually separated from 
other socio-economic values and explored as an independent phenomenon. 
This isolation act should be conducted in the refined market-centred 
sense. The objective of this de-contextualisation is to define the essence of 
each particular market process, assess its components and understand what 
else should be done to further improve it. Market failures at this stage are 
seen as an external obstacle to the free functioning of markets. This 



145  European Journal of Legal Studies  [Vol.3 No.1 
 

 

exercise should be value neutral. All value-based considerations come at 
the second, re-contextualisation stage. Thus, at the first stage, the public 
prohibition of selling cigarettes to the under-aged would be perceived as an 
obstacle to the free market. The results which are achieved during the first 
phase of the analysis should not be seen as political imperatives. They must 
be considered simply as positive science results and by no means as 
normative statements. Every socially significant value is analysed at this 
stage separately from the others. Such isolation helps to understand the 
nature of things. This phase is based solely on the incommensurability 
principle. It should not be seen as the final product of the balancing test, 
but only as a first necessary step.  
 
At the second consecutive stage, the explored values have to be placed 
back in the political decision-making context. At this level, they lose their 
self-centricity and are perceived as parts of a common good. In relation to 
the cigarettes market, the regulator assesses separately the arguments from 
the free market box, fiscal box, public health box, advertisement box, 
innovation box, and so on. After an internal evaluation of each separate 
box, the regulator, which operates with limited resources and in the 
presence of conflicting values, decides which proportion of each value 
should be accepted and to what extent. It develops an inductive algorithm 
of priorities. This exercise is conducted on an ad hoc basis every time the 
proportionality test is performed. This requires the full commensurability 
of different values and their reduction to a common denominator. These 
two steps are constantly conducted by policy-makers, though most of 
them are making these steps implicitly. This implies a dialectical interplay 
between the two stages which, in turn, means that the dilemma of (in-
)commensurability is extended to the process as a whole.38 In this respect, 
dialectics can be seen as “the art of context-keeping”. 39 
 
VI. CONCLUSION  
 
Economic freedom usually leads to success. Its successfulness however 
sometimes transforms into its biggest enemy. Economic prosperity is a 
category which can find supporters more rapidly than the notion of 
economic freedom does. Therefore the latter is often perceived as a means 
to reach former. The main argument of this paper is that freedom itself 
                                                
38  J.L. SCHROEDER, Apples and Oranges: The Commensurability Debate in Legal 
Scholarship, Cardozo Law School Research Papers, Sept. 2002, No 48: “Although 
logically incompatible, every choice necessarily reflects a moment of both 
commensuration (the recognition of quantitative difference) and incommensuration 
(the recognition of qualitative difference)”. 
39 C.M. SCIABARRA, “Dialectics and Liberty”, The Freeman: Ideas on Liberty, Sept. 
2005.  
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loses its internal legitimacy if it is constantly subordinated to the tangible 
outcomes which it can eventually generate. Such a utilitarian perception of 
freedom dominates present-day economic discourse.  Freedom can 
generate welfare, indeed, but welfare maximisation is neither an 
unconditional nor a quintessential feature of freedom. Freedom must be 
perceived as a driving force for entrepreneurial discovery, and a 
prerequisite to democracy, rather than as a mere component of the 
economic success. Freedom cannot be seen as purely rational, predictable 
and calculable. According to Hayek, “freedom granted only when it is 
known beforehand that its effects will be beneficial is not freedom”.40 It 
must be mentioned, however, that at the same time Hayek implicitly 
associates himself with consequentialists -and this is the Achilles’ heel of 
many libertarian thinkers-, by arguing that freedom should be measured 
along the benchmark of success; namely, “our faith in freedom […] rests 
[…] on the belief that it will, on balance, release more forces for the good 
than for the bad”.41 This utilitarian rationalisation of freedom can perhaps 
be seen as an attempt to expand libertarian ideas, to show why they 
deserve protection. This being said, in terms of conceptual clarity, it can 
be abused as a legitimisation of authoritarian capitalism:42 as soon as one 
can prove that on balance dirigisme would release more forces for the good 
than for the bad, the entrenched position of freedom would then be 
compromised.  
 
The argument of this paper is different. It considers the market process as 
the essence and intrinsic core of liberal democracy. It disentangles market 
means from welfare ends and recognises the importance, constitutional 
status and independent stand of the former. Freedom is placed in the same 
categories as rights. Each constitutional right is protected not because it is 
efficient, useful or self-executable. On the contrary, rights are protected as 
a matter of evolutionary choice, as a matter of public principle, as an 
ethical rather than a practical value.  

                                                
40 F.A. von HAYEK, The Constitution of Liberty, London, Routledge & Kegan, 1960.  
41 Idem. 
42 Kukathas recalls his personal experience of talking with Hayek, when he was a 
student at Oxford. During a dinner someone proposed a toast to ‘Professor Hayek’ 
and Hayek answered very simply: “Thank you very much, I hope that there will never 
be Hayekians in the world, because followers are always a bad idea and they are 
always worse than the people they followed; Marxists are much worse than Marx, 
Keynesians are much worse than Keynes”.  
See: C. KUKATHAS, “On Hayek’s Liberalism”, Philosophy Bites Podcast, 4 May 2008.  



Uladzislau Belavusau* 

 
I. INTRODUCTION:   LEGAL ENIGMA AND THE ETHOS OF                             

DECONSTRUCTION  
 
This paper is an attempt to summarise and rationalise three dominant 
academic discourses related to the critical appraisal of freedom of 
expression, stemming from postmodern jurisprudence, from a transatlantic 
perspective. This type of conceptualisation of free speech was initially 
almost exclusively pertinent to the American legal debate. However, in 
recent years postmodern narratives have also begun to actively penetrate 
the rhetoric of European jurisprudence. Race, gender, and sexual 
orientation are the respective deconstructionist markers of these legal 
movements; namely, critical race theory, feminist jurisprudence, and queer 
or ‘LGBT’1 legal discourse.  
 

In their introductory article for a compilation of the texts reflecting 
the impact of Derrida’s déconstruction on legal writings, the authors 
aptly observe that the scholars who associate themselves with post-
structuralism, and especially the representatives of the critical legal 
movement, are perceived in legal academia as “cranks and nihilists”, 
if not as outright betrayers of positive law. 2  However, more 
conservative scholars who adhere to the neutrality of law often 
disregard the fact that law in general -especially common law, and 
even more so American constitutional law- is inherently uncertain 
and inadequately ‘textualised’ and that it leaves much room for all 
sorts of aenigmata iuris; namely, a spectre, a figure of the absent and 
invisible or, more simply, distant cause. In this sense, the term 
deconstruction appears without direct reference to Jacques Derrida 

                                                
* Ph.D. Researcher at the European University Institute (Florence, Italy). The 
author would like to thank Axelle Reiter for constructive comments on an earlier 
draft. All omissions remain mine. Email: Uladzislau.Belavusau@EUI.eu. This 
version of this article contains some minor corrections to the first version 
published online.      
1 A conventional acronym referring collectively to four sexual identities: lesbian, gay, 
bisexual and transsexual.  
2 P. GOODRICH, F. HOFFMANN, M. ROSENFELD and C. VISMAN, Derrida 
and Legal Philosophy, Macmillan, 2008, pp. 7-14; B. MATHEWS, “Why 
Deconstruction Is Beneficial”, Flinders Journal of Law Reform, 2000, pp. 105-126; E. 
WEBER, “Deconstruction Is Justice”, SubStance, 2005, pp. 38-43. 

INSTRUMENTALISATION OF FREEDOM OF EXPRESSION IN 
POSTMODERN LEGAL DISCOURSES 
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as a “talisman, either of heresy, or of enigma and truth”.3 Recently, 
Peter Goodrich demonstrated that for deconstructionist purposes, 
legal enigmas are akin to the residue of forgotten histories, 
references to lost texts, and marks left by encounters between the 
law and its now marginal literary and poetic sources.4  

 
Taking up this assumption of legal enigmas and embracing the ethos of 
deconstruction, this paper inquires into the rhetorical strategies of 
postmodern jurisprudence with regard to freedom of expression. In the 
last twenty years, critical scholars have essentially instrumentalised the 
right to free speech. This paper puts in light the semantic modes involved 
into this process. Instrumentalisation, under such an assumption, is not 
fully synonymous with deconstruction. The former invokes a rhetorical 
construct of freedom of speech as a right that is created, interpreted or 
enforced in certain socially established ways and through the use of 
recognised procedures and agencies. Most importantly, 
instrumentalisation does not necessarily bear the somewhat negative 
connotation it is associated with in ethics, akin to an (ab-)use of something 
or someone for one’s own agenda. 5  Consequently, freedom of speech 
permits several modes of instrumentalisation, including deconstruction, 
depending on the interpretative conventions and agencies. Thus, the 
primary mode of instrumentalisation employed by the US Supreme Court 
positions the speakers as the main agents, whereas critical jurisprudence 
suggests a rhetorical shift towards the victims. Despite the fact that the 
                                                
3 P. GOODRICH, F. HOFFMANN, M. ROSENFELD and C. VISMAN, Derrida 
and Legal Philosophy, o.c., p. 7.   
4 In Ancient rhetoric, an enigma is an obscure allegory, an opaque citation or 
ambiguous reference. The term later became understood as referring to a foreign, 
absent or forgotten source. Under the assumption of legal neutrality, the law speaks 
from the space of truth and truth is variously defined as something unseen, unsaid 
and that one can probably not say. It is mystery, enigma, riddle, and invisible cause. 
Referring to the oeuvre of the Spanish legal philologist Antonio de Nebruja, Enigmas 
of the Civil Law, Goodrich suggests that enigmas of civil law were perceived as 
misinterpretations, obscurities and paradoxes that could be explained, if not 
necessarily resolved, at a syntactical level through correct translation and at an 
interpretative level by returning to Greek and Latin sources, to the context and 
intention of earlier authors whose works were either cited or implicitly invoked in 
the letter of the law. See: P. GOODRICH, “Legal Enigmas: Antonio de Nebrija, 
‘The Da Vinci Code’ and the Emendation of Law”, Oxford Journal of Legal Studies, 
2010, pp. 71-99. 
5  In this sense, instrumentalisation covers legal spaces beyond legislature and 
judgements. Roger Cotterrell observes that “law as institutionalised doctrine can be 
found outside the ‘official’ legal system of the state” and that “law, in some sense, 
may flourish in social sites and settings where lawyers or police never venture”. See: 
R. COTTERRELL, Law, Culture and Society: Legal Ideas in the Mirror of Social Theory, 
Ashgate, 2006, p. 1.  
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critical legal academia is not as distinct in Europe, these rhetorical 
strategies will also pave the way for the instrumentalisation of free speech 
in the European environment, giving a voice to the enigmas of legal 
neutrality.  
 
Subsequently, the central arguments of these three movements are 
addressed with regard to freedom of expression. Therefore, the structure 
of this article is simply organised to illustrate the somewhat modestly 
known, at least in Europe, rhetorical technique of critical race theory; 
followed by what is perhaps the most widely acknowledged tradition of 
feminist jurisprudence; and completing with the ever-active narratives of 
queer legal discourse. Lastly, the conclusion shall assess some controversies 
and underline the value of critically deconstructing and rhetorically 
instrumentalising the right to free speech for Europe.  
 
II. CRITICAL RACE THEORY  
 

“Everywhere the crosses are burning,  
sharp-shooting good-steppers around every corner, 

there are snipers in the schools… 
I know you don’t believe this.  

You think this is nothing 
but faddish exaggeration. But they 

are not shooting at you.”6 
 
This is one of the numerous quotations included in an article by Mari J. 
Matsuda,7 an American lawyer, critical race scholar, and activist of Asian 
descent who is currently a law professor at the University of Hawaii. The 
emergence of critical race theory dates back to the mid-1980s, when a 
group of legal scholars of colour produced a body of related scholarship, 
and developed a sense of group identity. Critical race theory drew its 
seminal inspiration from the civil rights movement of the 1960s, which had 
revealed that dominant conceptions of race, racism, and equality failed to 
provide a “meaningful quantum of racial justice”.8 A boycott organised by 

                                                
6 L.D. CERVANTES, “Poem for the Young White Man Who Asked Me How I, An 
Intelligent Well Read Person Could Believe in the War Between Races”, in 
Emplumada, 1981. 
7  See: Matsuda’s Chapter in M.J. MATSUDA, C.R. LAWRENCE III, R. 
DELGADO and K.W. CRENSHAW, Words That Wound: Critical Race Theory, 
Assaultive Speech, and the First Amendment, Westview, 1993, pp. 17-53, especially p. 24; 
M.J. MATSUDA, “Public Response to Racist Speech: Considering the Victim’s 
Story”, Michigan Law Review, 1989, pp. 2320-2381.   
8 M.J. MATSUDA et al., Words That Wound, o.c., p. 3.  
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several students of colour at Harvard Law School9  and an alternative 
course on “race, racism and American law”10 finally shaped this sense of 
“critical race” as a paradigm of academic identity.  
 
Critical race theory emphasises the socially constructed nature of race, 
suggests that judicial conclusions are the result of power imbalances and 
opposes the continuation of all forms of subordination. It is usually 
classified as a branch of critical legal studies and as related to issues of 
power discrimination, such as class, gender, colour, and sexuality. Highly 
influential scholars in this area include Derrick Bell, Gloria Ladson-
Billings, Neil Gotanda, William Tate, Adrienne Dixson, Celia Rousseau, 
and Thandeka Chapman. As far as free speech critical race theory is 
concerned, perhaps the most noteworthy contributions belong to Richard 
Delgado, Charles R. Lawrence, Mari Matsuda, Jean Stefancic, and 
Kimberlé Williams Crenshaw. Most of these scholars contributed to the 
leading piece of reference in the field; that is, Words That Wound.11  
 
The very title ‘Words That Wound’ suggests that the authors view 
expression as a speech act of a perfomative nature, even though they do 
not frame it explicitly as part of speech acts theory.12 Thus, free speech 
critical race theory is based on the assumption that particular types of 
speech can be harmful to minorities. The emotional distress provoked by 
                                                
9 After the first Afro-American professor, Derrick Bell, left Harvard Law School, 
only two professors of colour remained there.  
10 Leading scholars and practitioners of colour were invited each week to lecture and 
lead some discussion on a chapter from Bell’s books. Some of the free speech critical 
race theory pioneers were students at that time, like Matsuda and Crenshaw; the 
others were invited as guest-lectures, like Delgado and Lawrence. See, for a genesis 
and current state of this legal movement: K.W. CRENSHAW, “The First Decade: 
Critical Reflections, or A Foot in the Closing Door”, UCLA Law Review, 2001-2002, 
pp. 1342-1372.  
11 A somewhat different but substantially close position from the Jewish perspective 
is defended in A. THESIS, Destructive Messages: How Hate Speech Paves the Way for 
Harmful Social Movements, New York University Press, 2002.  
12 The discussion on the illocutionary and perlocutionary effect of hate speech is 
rooted into the speech acts theory, introduced by J.L. Austin in How to Do Things 
with Words, who elaborated the theory of perfomative acts. The concept was further 
essentially developed by J.R. Searle in Speech Acts. See, for a referential analysis of 
hate speech and pornography through the methodology of speech acts: J. BUTLER, 
Excitable Speech: A Politics of the Performative, Routledge, 1997. See also: W. 
SADURSKI, “On ‘Seeing Speech Through an Equality Lens’: A Critique of 
Egalitarian Arguments for Suppression of Hate Speech and Pornography”, Oxford 
Journal of Legal Studies, 1996, pp. 713-723; who, in his critique of MacKinnon’s 
arguments, focuses on speech acts theory with regard to pornography and hate 
speech and brings in the argument that illocution is effective when the intention is 
recognised by one listener.  
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hate speech includes offence, uncertainty, discomfort and loss of dignity. 
If the state fails to protect a vulnerable minority from hate speech, it is in 
fact failing to provide proper security to its citizens. Free speech critical 
race theory targets the severe psychological trauma suffered by members of 
identifiable groups. These scholars claim that the US Supreme Court is so 
convinced of the value of the marketplace of ideas13 that it does not take 
proper notice of the right to speech and non-discrimination as invoked by 
protection from racial segregation through the First Amendment. The 
epistemological skepticism of the Supreme Court and its belief in the 
absence of absolute truth beyond the clear and present danger test, which 
requires protection under the First Amendment, allows the expression of 
nearly all kinds of speech; including public racial slurs, Nazi parade in a 
Jewish district, symbolic cross-burning in an Afro-American family’s front 
yard, and Holocaust denial.14 The marketplace of ideas is distorted when 
any group of citizens is threatened. In this sense, the value of free speech 
as in the First Amendment is symbolically juxtaposed with the rationale 
associated with non-discrimination as in the Fourteenth Amendment. The 
discriminatory effect is attributed to an essentially “linguistic pain”. A 
speech act itself may not ‘acknowledge’ its import and yet still reproduce 
hierarchies of racial power by virtue of pure utterance, depiction or 
writing. This suggestion is equally one of the strongest and weakest points 
of critical race theory. Such power itself remains a legal enigma within 
positive law -an absent and invisible figure- and is not easy to identify or 
even to localise within racist speech acts. To perform this ‘voicing’ of 
linguistic pain, critical race theory develops a specific rhetoric that is 
suitable for contextualising power and marginalisation.  
 
Consequently, the distinctive feature of free speech critical race theory is a 

                                                
13 The marketplace of ideas is a metaphorical concept introduced into the legal 
discourse in 1919, in Justice Holmes’s renowned dissent in Abrams v. United States. Its 
theoretical foundations date back to John Milton’s Aeropagitica and John Stuart 
Mill’s On Liberty. See: United States Supreme Court, Abrams v. United States, 1919, 250 
US 616; which develops that “the best test of truth is the power of the thought to get 
itself accepted in the marketplace of ideas”. See also, for a critical account: A.I. 
GOLDMAN and J. C. COX, “Speech, Truth, and the Free Market for Ideas”, Legal 
Theory, 1996, pp. 1-32.  
14 While it is clearly beyond the scope of this article to present a detailed insight into 
First Amendment jurisprudence, I develop an account of the epistemological 
difference between American and European adjudication in relation to hate speech 
in U. BELAVUSAU, “Judicial Epistemology of Free Speech through the Lenses of 
Ancient Rhetoric”, International Journal for the Semiotics of Law, 2010, pp. 165-183. A 
representative list of hate speech cases before the US Supreme Court includes: 
Beauharnais v. Illinois, 343 US 250, 1952; Brandenburg v. Ohio, 395 US 444, 1969; Collin 
v. Smith, 578 F.2d 1197, 1978; RAV v. St. Paul, 505 US 377, 1992; and Virginia v. Black et 
al., 538 US 343, 2003.    
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specific narrative, perhaps unusual for European legal scholarship, that 
expands pure legal arguments via personal histories, parables, chronicles, 
dreams, stories, poetry, fiction, and revisionist histories to convey its 
message. Critical race scholarship expresses scepticism about dominant 
claims regarding the neutrality, objectivity, colour blindness, and 
meritocracy of the law. This body of knowledge borrows from several 
academic traditions, among which are liberalism, law and society, 
Marxism, post-structuralism, pragmatism, and nationalism.  
 
What is peculiar to the critical race theory methodology is a specific 
rhetorical strategy of manifestly emotional argumentation that works on 
legal texts to reshape the focus and reveal the concealment of harm to the 
victims by the justices of the Supreme Court. Thus, Matsuda and 
Lawrence argue that the Court de-personalised and contextualised the act 
of a cross burning in front of an Afro-American family’s house in the case 
RAV, which left the victims voiceless.15 The Supreme Court found the 
local statute prohibiting symbols of racial segregation contradictory to the 
First Amendment’s rationale regarding the necessity of content neutrality 
in the regulation of speech. Justice Scalia’s majority opinion simply omits 
the victim’s story, limiting the reference to a “black family living in the 
white neighbourhood” to just one sentence. 16  This ‘ahistorical’ and 
‘atextual’ opinion must be compared with the representation of RAV by 
M. Matsuda; which perfectly exemplifies the narrative style of critical race 
theory that often balances law and fiction.  
 

“In the early morning of June 21, 1990, long after they had put their 
five children to bed, Russ and Laura Jones were awakened by voices 
outside their house. Russ got up, went to his bedroom window, and 
peered into the dark. ‘I saw a glow’, he recalled. There, in the middle 
of his yard, was a burning cross. The Joneses are African Americans. 
In the spring of 1990 they had moved into their four-bedroom, 
three-bathroom dream house in St Paul, Minnesota. They were the 
only black family on the block. Two weeks after they had settled 
into their predominantly white neighborhood, the tires of both of 
their cars were slashed. A few weeks later one of their car windows 
was shattered, and a group of teenagers walked past their house and 
shouted ‘nigger’ at their nine-year-old son. And now this burning 
cross. Russ Jones did not have to guess at the meaning of this 
symbol of racial hatred. There is no black person in America who 
has not learned the significance of this instrument of persecution 
and intimidation, who has not had emblazoned on his or her mind 

                                                
15 M.J. MATSUDA et al., Words That Wound, o.c., pp. 133-166. 
16 RAV v. St. Paul, 505 US 377, 1992.  
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the image of black men’s scorched bodies hanging from trees [...].”17 
 
Matsuda notes three identifying characteristics for case law analysis as a 
prerequisite for opening the “dreaded floodgates of censorship”: the 
message is one of racial inferiority, directed against a historically oppressed 
group and which displays a persecutory, hateful, and degrading character.18  
 
Based on the dominant assumption of legal neutrality, the law speaks from 
the space of truth. Critical race theory instrumentalises freedom of speech 
through a rhetorical mode of victimisation, bringing historic context, 
victim story-telling, and the omitted semantics of oppression to challenge 
this conception of an unmediated communication between legal text and 
reader. The aim of constructing the legal text as a piece of literature 
becomes a deconstructive bridge into the space of legal enigmas. The 
discursive practices of critical race theory scholars are, thus, comparable to 
the role of the literary critic. These individuals ‘trace’ judges who believe 
that their decisions emerge without mediation from the words of statutes 
or constitutional clauses. Words and language can certainly be flexible 
instruments of social progress; indeed, they can be instrumental in the 
pursuit of truth, artistic expression, human creativity, and political 
diversity. However, speech utterances are also perfect instruments of 
coercion and social constraint, a tool of abuse and intimidation that serves 
to bolster power and deepen victimisation.  
 
III. FEMINIST JURISPRUDENCE  
 
Critical race theory maintains that “racial oppression is experienced by 
many in tandem with oppression on grounds of gender, class, or sexual 
orientation”.19 Similarly, feminist legal scholars focus their deconstruction 
of law on institutionally inherited patriarchal structures, the subordination 
of women and a methodology shaped by consciousness-raising narratives. 
When discussing the influence of feminist jurisprudence on the academic 
discourse regarding freedom of expression, one can identify two topics 
that are of particular interest to feminist scholars; that is, sexist speech and 
pornography.    
 
As far as hate speech is concerned, feminist authors focus on the 
performative potential of speech, reproducing patriarchal schemes and 
codes of masculine domination through language. Commenting on RAV v. 
St Paul, MacKinnon presents a similar argument regarding victimisation. 

                                                
17 M.J. MATSUDA et al., Words That Wound, o.c., pp. 134-ff. 
18 Ibid., p. 36.  
19 Ibid., p. 6.  
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“Cross burning is nothing but an act, yet it is pure expression, doing 
the harm it does solely through the message it conveys. Nobody 
weeps for charred wood. By symbolically invoking the entire violent 
history of the Ku Klux Klan, it says: ‘Blacks go out’, thus engaging in 
terrorism and effectuating segregation. It carries the message of 
historic white indifference both to this message and to the 
imminent death for which it stands.”20  

 
In this respect, critical race theory and feminist jurisprudence are very 
much intersected. Feminist lawyers also argue that words and conduct 
work hand in hand in creating social oppression. Furthermore, the writings 
of authors like Kimberlé Williams Crenshaw can be connected with both 
movements. One particularly pressing issue that Crenshaw addresses is the 
problem of double oppression that is peculiar to women of colour in 
American society. She demonstrates the ways in which jurisprudence is 
constructed to make it necessary to choose between being black and being 
a woman, arguing that “separate rhetorical strategies that characterise 
antiracist and feminist politics frequently intersect in ways that create new 
dilemmas for women of colour”.21   
 
Critical race theory not only illustrates its positions via victim-story 
narratives but it also attacks concrete decisions by the Supreme Court 
related to hateful expressions against racial or national minorities. In 
contrast, while feminist jurisprudence advances a very strong position 
within the legal debate on pornography, its stance regarding sexist hate 
speech seems to be more superficial.22 Moreover, as will be demonstrated 
below, the very emphasis on the seminal critique of hate speech among 
radical feminist scholars like MacKinnon may be just a part of a rhetorical 
strategy intended to justify their critique of pornography. The specious 
nature of arguments interpreting pornography as a kind of hate speech 
have been convincingly noted by Judith Butler.23   
 
An Icelandic scholar on free speech, Herdís Thorgeirsdóttir, suggests that 
generally the mere status of women in the press is indicative of the male 
control of the public debate and of the silencing effect of discriminatory 
journalism, in which “women are in minority of those occupying editorial 
                                                
20 C. MACKINNON, Only Words, Harvard University Press, 1993.  
21 CRENSHAW, in M.J. MATSUDA et al., Words That Wound, o.c., p. 112.  
22 However, some interesting insights do emerge. One curious area of focus is the 
discussion on campus speech codes. See: N.C. CORNWELL, M.P. ORBE and K.T. 
WARREN, “Hate Speech / Free Speech: Using Feminist Perspectives to Foster On-
Campus Dialogue”, Journal of Intergroup Relations, 1999, pp. 3-17.    
23 J. BUTLER, Excitable Speech, o.c., pp. 82-95. 
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posts within the media, which impinges on their struggle for equality 
because of the male-biased presentation of social and political issues in the 
form of the media”.24  
 
Another important speech issue advanced by the feminist critique is 
sexism in writing, in which the masculine linguistic forms prevail over the 
feminine, therefore creating the effect of subordination through 
language.25  
 
Since the appearance of Only Words by Catharine MacKinnon,26 which 
effectively deconstructed the right to free speech by displaying the 
coercive effect of pornography on women, the feminist legal view has often 
been erroneously reduced to a virulent critique of pornography.  
 
Indeed, pornography is conceived of by feminist scholars as a socially 
recreated discourse, along with the categories of gender and sexual 
identity. However, whereas many lawyers hold the trivial view that all 
feminists are unanimously against pornography, contemporary feminist 
jurisprudence is deeply divided on the issue between ‘radical’ and ‘sex-
positive’ feminists.  
 
Catharine MacKinnon, Andrea Dworkin, Robin Morgan, Dorchen 
Leidholdt and several other feminist scholars have emphasised the peculiar 
stigma that the pornographic industry creates for women, noting that 
females are often explicitly subordinated -if not implicitly raped- to depict 
the popular fantasies of men. The argument stems from the critique of the 
male-centred construction of the First Amendment legislation. As Nicola 
Lacey phrases it, “the feminist critique has brought pornography into the 

                                                
24 H. THORGEIRSDÓTTIR, Journalism Worthy of the Name: Freedom within the Press 
and the Affirmative Side of Article 10 of the European Convention on Human Rights, 
Nijhoff, 2005, p. 187.  
25 See, among others, at the level of the Council of Europe: Recommendation No 
(90) on the Elimination of Sexism from Language; which underlines the particular 
role of language in the development of an individual’s social identity.  
26 C. MACKINNON, Only Words, o.c. See also: A. DWORKIN, Pornography: Men 
Possessing Women, Plume, 1991; Pornography and Civil Rights: A New Day for Women’s 
Equality, Organising Against Pornography, 1988. Similar examples of anti-porn 
attacks can be found in Europe. For instance, the German PorNo campaign led by a 
leading second-wave feminist, Alise Schwarzer, very much echoed the claims of 
MacKinnon. See: I. STOEHR, “PorNo-Kampagne und Frauenbewegung”, Zeitschrift 
für Sexualforschung, 1989, pp. 199-206; A. SCHWARZER, “Weiblicher Masochismus 
ist Kollaboration!”, EMMA, 1991. For an example in the Italian context, see: A. 
VERZA, Il dominio pornografico, Liguori, 2006. 
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sphere of the public and has insisted upon its political relevance”. 27 
Starting in the late 1970s, radical feminists began to form organisations 
such as Women Against Pornography that launched relevant educational 
events, including slide-shows, speeches, and guided tours of the sex 
industry in Times Square; all aimed to raise awareness of the harms of 
pornography.        
 
However, the feminist legal movement is far from presenting a unanimous 
viewpoint on pornography. The end of the 1980s brought the so-called 
‘sex-positive’ feminists onto the academic scene. In the early 1990s, those 
feminists were followed by a third generation of feminist scholars and the 
beginning of the ‘feminist sex war’. The sex-positive feminists acknowledge 
the value of pornography as an intrinsic mode of free speech that is 
indispensable for women’s sexual liberation, therefore contradicting the 
fundamental ideas of the second-generation feminist movement. Ellen 
Willis’s 1981 essay, Lust Horizons: Is the Women’s Movement Pro-Sex?, first 
introduced the term ‘pro-sex feminists’. MacKinnon’s radical approach was 
severely criticised from the standpoint of free speech discourse -with 
freedom of expression reinterpreted as an important element of the 
emancipation movement- by such scholars as Ellen Willis, Susie Bright, 
Patrick (Pat) Califia, Gayle Rubin, Avedon Carol, Tristan Taormino and 
Camille Paglia, among others.28 The radical feminist strategy is likened to 
the campaign for censorship advocated by conservatives who were eager to 
suppress the sexual expression of women and sexual minorities.   
 
The ‘feminist sex war’ intensified at the particular moment in the US 

                                                
27 Lacey continues with the private-public parallel as follows: “this is both because of 
the interdependence argument -the argument that private oppression inevitably leads 
to public disadvantage- and because the traditional denomination of pornography as 
private can itself be shown to be disingenuous; in what might be called a ‘no-lose 
situation’ for the producers and consumers of pornography, the production of 
pornography is seen as a matter of public right and hence protected, whilst its 
consumption is constructed as a matter of private interest, and hence also protected; 
both public and private sides of the dichotomy are manipulated in ways which 
exclude anti-pornography arguments”. See: N. LACEY, Unspeakable Subjects: Feminist 
Essays on Legal and Social Theory, Hart, 1998, pp. 7-97. See also, for a critique of the 
private-public binary in human rights discourses: J.M. AMAYA-CASTRO, Human 
Rights and the Critiques of the Public-Private Distinction, Ph.D. Thesis, Vrije Universiteit 
Amsterdam, 2010; see especially, concerning feminist jurisprudence, pp. 133-177. 
28 See, among others: J. BENJAMIN, “Master and Slave: The Fantasy of Erotic 
Domination”, in A. SNITOW, Powers of Desire: The Politics of Sexuality, New York, 
pp. 460-467; A. CAROL, Nudes, Prudes and Attitudes: Pornography and Censorship, New 
Clarion, 1994; A. ASSITER and A. CAROL, Bad Girls and Dirty Pictures: The Challenge 
To Reclaim Feminism, Boulder, 1993; (in particular, G. RUBIN, “Misguided, 
Dangerous and Wrong: An Analysis of Anti-Pornography Politics”, pp. 18-40.)   
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constitutional history in which several states tried to establish anti-
pornography ordinances. One part of the feminist movement passionately 
advocated this form of suppression of the First Amendment for the alleged 
benefit of women, whereas the sex-positive feminists maintained that anti-
pornography legislation would violate women’s right to free speech. In this 
respect, the role of the second generation of (radical) feminists was the 
most appalling from the standpoint of art liberty. The group seemed to be 
so exited by its own hypertrophied concept of victimisation that scholars 
like Andrea Dworkin or Catharine MacKinnon advanced arguments 
supporting quasi-essentialist claims of binary moral good and wrong.  
 
Mary Joe Frug noted that the value of feminist jurisprudence is not in the 
destruction of pornography but rather in its deconstruction. 
 

“My claim that the advocates should have sought to deconstruct 
pornography rather than single-mindedly seeking to destroy it [...]. 
If women’s oppression occurs through sex, then in order to end 
women’s oppression in its many manifestations, the way people 
think and talk and act about sex must be changed. The ordinance 
campaign was not well organised to change how people think and 
talk and act about sex. Rather, the ordinance advocates relentlessly 
utilised and exploited traditional ideas and language regarding sex in 
all aspects of the campaign.”29 

 
The third generation of legal feminists usually shares the view that their 
predecessors exaggerated the dangers of pornography by focusing on the 
most outrageous examples of pornography -e.g., those of a sadomasochistic 
character or those simulating rape- and thus essentially takes a pro-speech 
position.30   
      
IV.  QUEER OR LGBT LEGAL DISCOURSE  
 
In a certain sense, feminist jurisprudence launched a discussion on gender 

                                                
29 M.J. FRUG, Postmodern Legal Feminism, Routledge, 1992, pp. 151-152.  
30 W. McELROY, A Woman’s Right to Pornography, St Martin’s, 1997; C. MATRIX, 
Tales from the Clit, AK Press, 1996; N. STROSSEN, Defending Pornography: Free Speech, 
Sex, and the Fight for Women’s Rights, New York University Press, 2000; M. PALLY, 
“The Fireworks at the Sexuality Conference: Whom should feminist Fuck?”, New 
York Native, 29 May 1982; http://www.marciapally.com/Pages/fireworks.html; M. 
PALLY, Sex and Sensibility: Reflections on Forbidden Mirrors and the Will to Censor, 
Hopewell, Ecco Press, 1994; Feminists Against Censorship, 
http://www.fiawol.demon.co.uk/FAC; N. STROSSEN, Zur Verteidigung der 
Pornographie: Für die Freiheit des Wortes, Sex und die Rechte der Frauen, Haffmans Verlag, 
1997.  
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and sexuality that was seminal to the deconstruction of law from the 
standpoint of sexual identity. The classic monograph by Gary Minda on 
Postmodern Legal Movements31 does not mention queer legal discourse among 
the five leading schools of legal postmodernism; namely, Law and 
Economics, Critical Legal Studies, Critical Race Theory, Feminist 
Jurisprudence, and Law and Literature. However, since the end of the 
1980s, the ever growing number of relevant texts that have clearly 
borrowed their deconstructionist strategies indicates that the academic 
discourse on LGBT rights is an important part of the critical scholarship. 
On this basis, it is particularly interesting to study the peculiar 
instrumentalisation of the right to free speech within this movement.   
 
The only two free speech cases before the US Supreme Court in which 
sexual identity has been at stake are Gay Olympics32 and Hurley.33 The latter 
case did not address hate speech but tackled instead the issue of free 
assembly, analysing whether the participation of a gay group in a 
traditional city parade could be restricted if the slogans being used by that 
group had little to do with the character of the assembly.34 By opposition, 
the former case addressed the issue of commercial speech. Since the 
Amateur Sport Act of 1987, the US Olympic Committee has held the 

                                                
31 Nonetheless, Minda himself somewhat briefly mentions that, “by the late 1980s, 
openly bisexual, lesbian, and gay legal scholarly developed gay and lesbian studies, a 
new form of critical discourse that has ought to correct the biases and inaccurate 
views of sexual orientation in Western legal culture” and that “the liberal discourse of 
rights in American legal institutions is said to have denied the interests and 
perspectives of gays and lesbians because that discourse is found to be ‘rotted in the 
moral culture of 1950s’ liberalism, which marginalised people who differed from the 
heterosexual stereotype of the 1950s nuclear family; gay and lesbian legal scholars of 
the post-Stonewall generation have proclaimed their desire to change the worldview 
of modern jurisprudence”, the fifties-liberal culture of pluralism and the melting pot, 
of law as process and neutral principles, of the Nelsons and Cleavers as the happy 
nuclear family, by developing a ‘gay-law’ jurisprudence. The core principles of this 
jurisprudence are based on the “morality of [gay and lesbian] intimacy, the need to 
disrupt rather merely reform the interconnected social and political obstacles to such 
intimacy, and an insistence upon equal citizenship for bisexuals, gay men, and 
lesbians”. See: G. MINDA, Postmodern Legal Movements. Jurisprudence at Century’s End, 
New York University Press, 1995, p. 196.   
32 United States Supreme Court, San Francisco Arts and Athletics Incorporated v. United 
States Olympic Committee, 483 US 522, 1987.  
33 United States Supreme Court, Hurley et al. v. Irish-American Gay, Lesbian and 
Bisexual Group of Boston et al., 515 US 557, 1995.   
34  The Supreme Court held that the very goals and messages of the concrete 
assembly, St Patrick’s Parade, would be undermined if the participation of a gay 
group were enforced. See, for a thorough account: P.J. WALKOWSKI, From Trial 
Court to the United States Supreme Court: Anatomy of a Free Speech Case; The Incredible 
Inside Story behind the Theft of the St Patrick’s Day Parade, Branden Publishing, 1996.   
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exclusive rights to the use of Olympic designations. In 1981, it refused gay 
activists the right to entitle an international sport event the ‘Gay 
Olympics’. Subsequently, the Supreme Court, by a vote of seven against 
two, upheld the exclusive rights of the Olympic Committee. The 
judgement provoked an intense academic discussion on whether the 
Supreme Court was essentially influenced by homophobic prejudices.35   
 
The LGBT rights discourse, which reveals the homophobic features 
inherent in legal settings, is capable of reversing mainstream legal 
reasoning about the First Amendment; moving it in a more affirmative 
direction and, hence, instrumentalising the right to free speech. William 
Rubenstein demonstrates that equality for the queer community in the 
American judicial system has essentially been achieved by means of the 
First Amendment, whereas the claims based on the Fourteenth 
Amendment -“which are almost necessarily premised upon the speech acts 
of ‘coming out’”- have largely failed. 36  Rubenstein underlines that the 
central element of the experience of the queer community in the US is “a 
resounding, deafening, mind-boggling silence”. Therefore, coming out is the 
most important speech act in the context of the legal fight for equal rights. 
Indeed, “because taking on a lesbian / gay identity involves coming out, 
society can oppress gay people most directly simply by ensuring that such 
expressions are silenced”.37 Similarly, anti-gay violence is essentially based 
on the stigma of silence because it is rarely exercised until the queer 
identity is revealed.38 The ethos of speaking out becomes, then, an essential 
link to the First Amendment rights in the fight against ‘invisibility’ in the 
public space. Yet, Rubenstein identifies three main limitations to the full 
realisation of First Amendment rights by the LGBT community. Firstly, 
the First Amendment is triggered only in the context of ‘state action’ and 
does not have any bearing on private censorship. Secondly, the First 
Amendment is mostly designed for the protection of political speech, 
whereas coming out is a personal type of public expression. Thirdly, the 
First Amendment targets “imminent lawless conduct”, and a judicial 
interpretation of the amendment’s purpose may easily focus on the noble 

                                                
35 See, among others: R.N. KRAVITZ, “Trademarks, Speech, and the Gay Olympics 
Case”, Boston University Law Review, 1989, pp. 604-656; C. SYMONS and I. 
WARREN, “David v. Goliath: The Game Games, the Olympics, and the Ownership 
of Language”, Entertainment and Sports Law Journal, 2006, pp. 1-12.  
36 W.B. RUBENSTEIN, “Since When Is the Fourteenth Amendment Our Route to 
Equality? Some Reflections on the Construction of the Hate Speech Debate from a 
Lesbian / Gay Perspective”, in H.L. GATES et al., Speaking of Race, Speaking of Sex: 
Hate Speech, Civil Rights, and Civil Liberties, New York University Press, 1994, pp. 
280-199, especially p. 281.  
37 Ibid., p. 283.  
38 Ibid., p. 285.  
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fight against obscenity, while essentially restricting LGBT expression.39  
 
Rubenstein still maintains that “the First Amendment has been the only 
consistent friend of lesbian and gay rights litigators since Stonewall; with 
rare exceptions, when a case is properly framed as a First Amendment 
case, lesbian and gay plaintiffs prevail”.40  
 
A more recent example is the attack on the military restrictions on LGBT 
persons serving in the US army. During the period of Clinton’s 
‘liberalisation’, the restriction was reshaped into the ‘don’t ask, don’t tell’ 
policy.41 This policy maintains that merely being a homosexual does not in 
itself bar someone from military service but indicates that engaging in or 
possessing the propensity to engage in homosexual conduct may be. 
Gilreath analyses the military ban as reverse hate discrimination, the 
difference being that it silences the victims, who cannot express 
themselves through manifestation of their sexual identity. 42  Similarly, 
Judith Butler deconstructs the silencing impact of this speech restriction, 
drawing a parallel between her objections and the perfomative critique of 
hate speech within critical race theory.43  
 
Referring to Lawrence v. Texas,44 in which the Supreme Court established 
the off-base private conduct of homosexual relations through absolute 
decriminalisation, Gilreath presents a convincing account of the attack on 
such discrimination from the standpoint of the First Amendment.45  
 

“The continuation of ‘don’t ask, don’t tell’, which allegedly treats an 
admission of homosexual conduct -through expressive activity or 
verbal utterance- as an evidentiary indication that the speaker has 
the propensity to engage in a criminal act (‘sodomy’), when the 
underlying act (‘sodomy’) can no longer be constitutionally 
criminalised, shifts the focus of the policy. It now emphasises that 
same-sex kissing, hand-holding, cuddling, etc. sends the message that 
‘I am gay’ and presumes an uncomfortable reception of that message 
by the majority of heterosexual soldiers. In other words, ‘don’t ask, 

                                                
39 Ibid., p. 287.  
40 Ibid., p. 288.  
41 The modification is a result of a compromise between the Clinton administration 
and the Congress.  
42  S. GILREATH, “Sexually Speaking: ‘Don’t Ask, Don’t Tell’ and the First 
Amendment after Lawrence v. Texas”, Duke Journal of Gender Law and Policy, 2007, pp. 
953-976.  
43 J. BUTLER, Excitable Speech, o.c., pp. 104-126. 
44 United States Supreme Court, Lawrence v. Texas, 539 US 558, 2003.  
45 S. GILREATH, “Sexually Speaking”, o.c.  
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don’t tell’ is no longer afforded its convenient cover as a conduct-
based regulation.”46  

 
The construction of ‘don’t ask, don’t tell’ exemplifies a specific 
vulnerability of the LGBT movement with regard to the First 
Amendment. The military ban forbids lesbians and gays from speaking in 
favour of their ability to live honestly and openly while serving their 
country because, as soon as they reveal their identity, they are fired. The 
only persons who are permitted to debate are, thus, heterosexuals. The 
potential of the LGBT discourse to influence judicial and legislative 
reasoning is arguably even stronger than that of the critical race theory. 
Ethnic groups and women, when attacked, are -at least, de iure- not 
silenced. Arguably, they can therefore respond to their opponents. 
Meanwhile, in the American military, lesbian and gay individuals are 
barred from fair competition in the marketplace of ideas.  
 
The American LGBT narrative reveals a curious potential for debate on 
so-called ‘gay PDA’ or legally-accepted manifestation of gay affection in 
public47 in Europe. More generally, it has the potential to challenge the 
academic discourse on homophobia and religious hate speech in Western 
democracies.48  
 
This perspective on gay PDA can be assessed in the light of the work of 
the French post-structuralist Pierre Bourdieu, who has illuminated the 
mode in which the language operates through the notions of habitus and 
hexis.49 Bourdieu explains that an individual is dependent on particular 
systems of cultural and class signification, history and human memory, and 
shaped by a set of acquired sensibilities, dispositions and tastes. A certain 
behaviour or disposition becomes a part of a community structure even 
when the original purpose of that behaviour can no longer be recalled. 
                                                
46 Ibid., p. 956.  
47 A conventional acronym for the phrase “public display of affection”. 
48 Here, the potential of the LGBT discourse is exemplified by using the one 
example of a military expression ban. See, for other attempts to assess the First 
Amendment in terms of sexual-identity-based discrimination: D. CODE and W.N. 
ESKRIDGE, “From Hand-Holding to Sodomy: First Amendment Protection of 
Homosexual Expressive Conduct”, Harvard CR-CLL Review, 1994, p. 319; M.W. 
MCCONNELL, “What Would It Mean to Have a First Amendment for Sexual 
Orientation?”, in S.M. OLYAN and M.C. NUSSBAUM, Sexual Orientation and 
Human Rights in American Religious Discourse, 1998, pp. 234-257; J.A. MELLO, 
“Balancing Hate Speech, Professional Ethics, and the First Amendment Rights: A 
Case of and from the Judiciary”, Employee Responsibilities and Rights Journal, 2006, pp. 
21-28.   
49 P. BOURDIEU, Esquisse d’une théorie de la pratique, Droz, 1972, esepcially p. 282; La 
Distinction: Critique sociale du jugement, Minuit, 1979.  
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Thus, habitus covers the totality of learned habits, bodily moves, tastes and 
other non-discursive practices that ‘go without saying’ for a particular 
community. Hexis, according to Bourdieu, becomes the embodiment of 
habitus; 50  namely, how various social actors carry themselves through 
gestures and ways of walking, looking, sitting, sneezing, coughing and, 
ultimately, thinking. Among others, habitus and hexis bear a central 
importance to the visualisation of class attributes as, for instance, in the 
way people eat. The body for Bourdieu is a mnemonic device in which a 
group’s most fundamental beliefs and patterns of behaviour are embedded. 
The body incorporates and reproduces history in ways that individuals are 
largely unconscious of.   
 
The patterns of assumed queer behaviour involve a certain hexis -often spec
ulatively stereotypical- in terms of intonation, dress and body language. Co
nsequently, both the alleged queer behaviour and gay PDA perform the rol
e of speech acts that break with the traditional societal habitus of hetero-n
ormativity. Based on this socio-legal reconstruction of the discussion of ga
y PDA, queer hexis requires robust protection as part of the effort to defen
d the right to freedom of expression. The marketplace of ideas is also a me
rchandise of various hexes. The gay hexis attracts aggression from homopho
bes and suppression by the law enforcement machine, which is used to rati
onalise free speech based on the patriarchal habitus. 
 
V. CONCLUSIONS  
 
1.  Language of postmodern instrumentalisation   
 

“Insoweit ist es buchstäblich richtiger zu sagen, daß die Sprac
he uns spricht, als daß wir sie sprechen.”51 

 
The legal narratives of critical race theory, feminist jurisprudence and 
LGBT rights discourse are similar to the extent that they address harm 
done to a vulnerable community. Storytelling by the victims and links to 
non-discrimination are distinctive features of these accounts of free 
speech.  
 
Postmodern legal scholarship opposes dominant legal narratives in a 
manner similar to that of Pierre Bourdieu, who criticises semiological 
analysis. This earlier structuralist approach draws its inspiration from 
                                                
50 In fact, hexis is a Greek correlative of Latin habitus, an episteme developed by 
Aristotle.  
51 H.-G. GADAMER, Wahrheit und Methode, Tübingen, Mohr, 1990, p. 463; “it’s 
literally more correct to say that language speaks us than that we speak it”. 
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Ferdinand de Saussure as ‘internal’ interpretation, later drawn up by Noam 
Chomsky, which omits the wider context composed of the socio-historical 
conditions governing the production and reception of texts, conceiving the 
position of the analyst uncritically. 52  In this sense, postmodern 
jurisprudence reconstructs a vision of law that is blind to colour, gender 
and sex -‘law neutrality’- as a product of white male hetero-supremacy and 
embedded legal patterns of power abuse. By their interpretative strategies, 
critical scholars illuminate both the context and the identity of the analyst, 
moving beyond the internal rhetorical wording of legal texts. The 
‘traditional’ (structural) academic discourse uses specific language that 
deviates from an original language through the exclusion of common, 
ordinary, dramatic or vulgar usages. Postmodern legal narrative either re-
establishes the original language or decodes the traces of the excluded 
original language that remain within juridical texts; thus, revealing new 
aenigmatae iuris.  
 
Postmodern movements entail an anti-essentialist approach to human 
identities. Race, gender roles and sexual identity are seen as being 
constructed to adjust to the predominant dispositions of the linguistic 
habitus in its wider sense, as invoked by Bourdieu. Men and women, 
Caucasians and people of colour, straight and gay individuals are carrying 
themselves differently in the semiotic world of postures, gestures, walking, 
speech and laughter. These behavioural schemes are encoded in speech 
acts and reproduced through history by virtue of social organisation and 
education systems. However, critical movements reveal those hidden hexes 
and habitus within the dominant legal settings. They move us to question 
the adequacy of the legal narratives reproduced by judges to adjust white 
heterosexual male dispositions. In this sense, the perception of language by 
critical scholars is essentially post-structuralist. There is no ideal speaker 
suitable for legal neutrality. Words are not neutral utterances. Language 
carries a value as established by a dominant group.  
 
2. Critique of the postmodern instrumentalisation  
The label viewpoint neutralist references the opponents of perfomative 
insights into the harms of hate speech, which are traced back to different 
legal backgrounds. Such wording tackles their appraisal of speech from an 
allegedly neutral viewpoint; that is, alienation from content. All of them 
are critical of the victim-based approach to free speech and, therefore, 
advocate the rights of the speaker rather than the rights of the audience.53 
                                                
52  See: P. BOURDIEU, “Authorised Language: The Social Conditions for the 
Effectiveness of Ritual Discourse”, in P. BOURDIEU, Language and Symbolic Power, 
Polity, 1991, pp. 107-117.  
53 Other popular labels include civil libertarians and viewpoint absolutists. 
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Drawing on the ethos of Anglo-Saxon utilitarianism and John Stuart Mill’s 
vision of censorship, their position is akin to a de-contextualised 
interpretation of Voltaire’s claimed statement: “je déteste ce que vous écrivez, 
mais je donnerai ma vie pour que vous puissiez continuer à écrire”. 54  The 
underlying idea of such a critique is that it is in the essence of speech to 
cause embarrassment or even hurt. If we begin singling out specific 
emotional effects, we may end up by silencing speech through punishment 
or a kind of chilling effect. It is impossible to speak critically without 
causing distress to someone.  
 
As illustrated above, the postmodern critique of absolutist free speech also 
refers to silencing, but that silencing is of the opposite nature. It is akin to 
the suppression mechanism of speech acts as deeply rooted in the history 
of discrimination.  
 
As Barendt points out:  
 

“[Silencing argument] does not make clear how hate speech silences 
its victims. It makes them less inclined to speak or render their 
speech less effective, but it does not inhibit their legal freedom to 
communicate their views, in particular their right to reply to racist 
abuse. Hate speech does not infringe equality in the same way that a 
discriminatory refusal to allocate housing or provide education to 
members of the target group clearly does […].”55  

 
Thus, Barendt seems to be critical of the idea of the inter-changeability of 
speech and conduct, which is often pertinent to hate speech. 56  Such 
evidence is, indeed, difficult to establish without specific reference to the 
context and history of racial, sexual or homophobic oppression. Such an 
approach shadows the victim-based narratives introduced by critical 
studies. Hate speech can silence or establish subordination, whether 
hierarchical, as in the case of a teacher at school or the boss of a firm, or 
community-based, when a black or gay family is living in a small 
conservative town in Utah with a predominantly white middle-class 

                                                
54 “I disapprove of what you write, but I will defend to the death your right to write 
it”; whose attribution to Voltaire in his 1770 letter to Abbot le Roch is currently 
contested.  
55 E. BARENDT, Freedom of Speech, 2nd Edition, Oxford University Press, 2005, p. 
174; which is one of the most referential monographs on the comparative issues of 
free speech in Europe.   
56 See, for an account of the complicated dichotomy between speech and conduct as 
developed by the US Supreme Court: E. VOLOKH, “Speech as Conduct: Generally 
Applicable Laws, Illegal Courses of Conduct, Situation-Altering Utterances, and the 
Uncharted Zone”, Cornell Law Review, 2005, pp. 1277-1347.  
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population that is adherent to some radical protestant system of beliefs.57  
 
Baez maintains that the debate between abstract principles and contexts 
reduced the question of hate speech to juridical dichotomies: “speech 
versus equality, the First Amendment versus the Fourteenth Amendment, 
injury to victims versus injury to democracy, and so forth”. 58  Civil 
libertarians argue that, even if racist speech disappears, discrimination will 
remain and that, moreover, banning speech may aggravate racism. Others, 
like Sadurski in his critique of MacKinnon, suggest that “the corollary of 
[the silencing] argument is that the hearers are not responsible of the views 
which they form in their mind about various racial groups because they are 
shaped in that way by the speakers” and that “they are being seen as 
thoughtless receivers of ideas imposed upon them by speakers”.59 
 
Richard Posner suggests a curious analogy between critical jurisprudence 
and non-market behaviour. Consequently, he attacks the language of 
postmodern instrumentalisation as excessively pragmatic.  
 

“Postmodernism is what I am calling its historical aspect has 
affinities with the economics of non-market behaviour, because 
both disciplines study the effects of material developments on 
thought and are sceptical of idealising pictures of social practices, 
such as language and reputation. [...] Postmodernism is the excess of 
pragmatism. Postmodernists are not merely anti-metaphysical, 
which is fine, but also anti-theoretical. Almost all of them are 
infected by the virus of political correctness, as well. And, though 
with notable exceptions, they write in an ugly, impenetrable jargon, 
sometimes with the excuse that to write clearly is to buy into the 
Enlightenment mythology of unmediated communication between 

                                                
57 The subordination arguments are developed by Sadurski. In his book, Sadurski 
does not present an explicit position on whether hate speech should be justified. His 
aim is to thoroughly explore the harms of racist vilification. He differentiates 
between hate speech bans that are “generic” and “specific”. For example, the 
workplace should be given more extensive protection because of its hierarchical 
nature, which creates a higher potential for the suppression of public discourses; 
because people at the workplace are restricted in their opportunities to avoid 
receiving insulting messages; and because moral discouragement may lead to 
decreases in work efficiency. He also suggests that “an employer should have a higher 
discretion with respect to content-based prohibitions on speech within the 
workplace, than should a legislator when designing a prohibition for a society at 
large”. See: W. SADURSKI, Freedom of Speech and Its Limits, Kluwer, 1999, especially 
p. 184.  
58 B. BAEZ, Affirmative Action, Hate Speech, and Tenure: Narratives about Race, Law, and 
the Academy, Routledge, 2002, p. 45.  
59 W. SADURSKI, “On ‘Seeing Speech Through an Equality Lens’”, o.c., p. 717.  
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author and reader.”60  
 
Notwithstanding the rationale behind Posner’s position, it is necessary to 
acknowledge that his ‘critique of crits’ is at places equally strained and 
oversimplified. Thus, in establishing a target example of critical legal 
writings, he trivialises a book on the legal history of Ireland, from which he 
seems to draw his conclusions on the obscurity and fuzziness of the 
postmodern style, which he sees as pregnant with meaningless metaphors 
and oxymorons. This manner of picking and choosing does not prevent the 
author from abusing metaphorical contextualisation, while remaining 
irritated with the aesthetics of a new academic language. 61  Besides, 
Posner’s beloved methodology of law and economics is a genetic sibling of 
the very postmodern movements that he critices.62 Quod licet Iovi, non licet 
bovi?63  
 
Since the middle of the 1990s, there have been a series of curious academic 
debates about hate speech between the ‘crits’ or scholars of postmodern 
deconstructionism and the so-called absolutists or libertarians, their 
opponents. The most illustrative example of it is to be found in the 
exchange between Richard Delgado and Steven Gey, in which the latter 
blames critical scholars for advocating censorship and the former 
demonstrates that racial insults invite no discourse.64 The list of the ‘critics 
of the crits’ also includes the communitarians with an often quoted piece 
by Amitai Etzioni65, whose position can be compared to the adage that 
“sticks and stones may break my bones but words will never harm me”.66 
                                                
60 R.A. POSNER, Overcoming Law, Harvard University Press, 1995, p. 317.   
61 See, for an account of the rhetorical strategies used in law and economics: D.N. 
McCLOSKEY, “The Rhetoric of Law and Economics”, Michigan Law Review, 1988, 
pp. 752-767.  
62  See, for the common genealogy of postmodern movements: G. MINDA, 
Postmodern Legal Movements. Jurisprudence at Century’s End, o.c.  
63 Is what is legitimate for Jupiter not legitimate for oxen? 
64 See: S.G. GEY, “The Case Against Postmodern Censorship Theory”, Univeristy of 
Pennsylvania Law Review, 1996, pp. 145-193; R. DELGADO, “Are Hate Speech Rules 
Constitutional Heresy?: A Reply to Steven Gey”, Univeristy of Pennsylvania Law 
Review, 1998, pp. 146-865; S.G. GEY, “Postmodern Censorship Revisited: A Reply to 
Richard Delgado”, Univeristy of Pennsylvania Law Review, 1988. See also, for an 
example of a recent European text with a critical approach towards postmodern 
instrumentalisation of free speech: E. HEINZE, “Cumulative Jurisprudence and 
Hate Speech: Sexual Orientation and Analogies to Disability, Age and Obesity”, in J. 
WEINSTEIN and I. HARE, Extreme Speech and Democracy, Oxford University Press, 
2009, pp. 264-284.  
65 A. ETZIONI, The Spirit of Community. Rights, Responsibilities and the Communitarian 
Agenda, Fontana, 1993; who was ranked, in 1982, first of the thirty thinkers who had 
made major policy contributions in the past decade.  
66 Ibid., p. 193.  
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Etzioni essentially suggests that the condemnatory communitarian 
response from civil society -also exercising its First Amendment rights- is 
sufficient and instead advocates education projects, informal and formal 
seminars, discussions and film sessions on campuses.67 On the surface, this 
position looks quite superficial. Etzioni himself gives the example of a T-
shirt that reads “Club Faggots, Not Seals”. The resultant question is 
whether sound communitarians should submit themselves to a community 
in which they are regularly taunted on the basis of their race, sexual 
orientation or disability.  
 
An important question that the postmodern deconstruction of the right to 
free speech introduces is to which degree a racist, sexist or homophobic 
context is stable over time. If such environments are a distinctive feature 
of American society, with its ‘melting pot’ ethos, then the marketplace 
epistemology may be plausible. If the pertinence of racism has been 
increased by the absolutist viewpoint on free speech, the dominant 
approach of the Supreme Court in hate speech cases may recall Abraham’s 
willingness to sacrifice his own son, indicating a similar ardour before the 
godlike altar of the First Amendment.68 At least, one thing is certain. In 
the past 20 years, the American free-speech debate has produced a series 
of legal narratives based on post-Marxist, post-colonial, post-structuralist 
ideas that are indispensable to the genuine appraisal of the right to 
freedom of expression in a democracy.   
 
3. Transatlantic perspective: Postmodern language for European law?  
Given that the origin of American critical studies is deeply rooted in the 
history of European social thinking -particularly in post-structuralism and 
the Frankfurt school-, the postmodern legal techniques are likely to be a 
part of the contemporary debate on freedom of expression in Europe. 
However, it may seem surprising that postmodern deconstruction is not as 
distinctive in European human rights texts as it is in the USA.69  In 
addition, the whole school of critical race theory seems absent from the 
European academic space.  
 
One might advance several explanations for this. First, the whole 
instruction system in law schools across the Atlantic is different. In the 
USA, it is common to attend a college at which one majors in literature or 

                                                
67 Ibid., p. 202. 
68 U. BELAVUSAU, “Judicial Epistemology of Free Speech through the Lenses of 
Ancient Rhetoric”, o.c.  
69 The only exception, even in continental law, seems to be law and economics, which 
is the only postmodern discourse to be equally incorporated into European legal 
settings.  
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social sciences before entering law school. Consequently, a future legal 
scholar is more likely to employ quasi-literary modes of interpreting legal 
texts. Secondly, the Anglo-Saxon system of case quotation arguably 
contributes to a culture of constant literary reinterpretation that is foreign 
to the civil law tradition. Thirdly, the Reagan and Bush judiciary design has 
actually provoked an emphasis on critical jurisprudence in law schools. 
Meanwhile, the European human rights agenda has been essentially driven 
by the ethos of the European Court of Human Rights, whose stance on 
racism, sexism and homophobia has been based on non-discrimination 
rather than on absolute free speech. The approach to hate speech in 
Europe is radically different from its American counterpart.70 Moreover, in 
terms of ‘parallel constitutional timing’, one cannot help but be struck by 
the thought that the Supreme Court seriously discussed the rationale for 
interracial marriage bans in the 1960s or finally decriminalised 
homosexuality as late as 2003, whereas several European countries had 
already introduced the option of legal partnerships or marriages for same-
sex couples. Fourthly, the entire post-war discussion on racism in Europe 
and the USA is substantially different. In Europe, in the second half of the 
20th century, ‘race’ is almost an instinct notion, a rhetorical device with a 
quasi-shameful character. The post-war European community remains 
sceptical to any attempt at revitalising a scientific notion of race and 
focuses instead on cultural and institutional racism. Contemporary 
European discussions of racism often address ethnicity, the intersectional 
debate on immigrants and Muslims, along with traditional themes of anti-
Semitism and anti-Roma hate speech. Meanwhile, the history of racial 
segregation in the USA continues to manifest itself in the rhetorical 
dichotomies of ‘blacks’ and ‘whites’, ‘Latinos’, ‘first nations’ and ‘Asian 
Americans’ in popular culture, official censuses, statistics, presidential 
campaigns, and so on. The colour-blindness of American law does not have 
its explicit analogue in Europe.     
 
Nonetheless, although racist and sexist hate speech seems to have been 
judicially defeated in Europe, it is far from remaining a danger for 
American society alone. As Boyle sharply points out, hate speech was once 
central to European culture. 
 
“There were no ‘hate groups’ espousing racism and white superiority when it was in fact the 
official ideology of mainstream idea. Today’s racists wear out cast-offs, and we have a 
responsibility for what is done with those cast-offs.”71 
                                                
70  See, for a detailed account of the European approach to hate speech: U. 
BELAVUSAU, “A Dernier Cri from Strasbourg: An Ever Formidable Challenge of 
Hate Speech”, European Public Law, 2010, pp. 373-389. 
71 K. BOYLE, “Hate Speech: The United States versus the Rest of the World?”, 
Maine Law Review, 2001,  
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Similarly, anti-Semitism, which had its apotheosis during the Holocaust, is 
rooted in centuries of prejudice in Europe. For many years after the 
Second World War, there was a certain consensus among Europeans 
regarding the inadmissibility of particular utterances. Nowadays, however, 
Europe has entered into a vehement debate, regarding such issues as 
immigration, the status of Muslims, and the integration of the Roma 
community. The rise of xenophobia is another troublesome sign, with 
(recently deceased) Jörg Haider in Austria, Geert Wilders in the 
Netherlands, the Vlaams Belang in Belgium, the Front national in France, 
and Lega Nord in Italy, to name but a few. Recent elections in the 
traditionally liberal Netherlands and Sweden also indicated a rise in anti-
migration populism. Furthermore, homophobia remains undefeated in 
both old EU member states and Central and Eastern European countries; 
in particular, Poland, Serbia and practically all post-Soviet countries. The 
recent appearance of European texts within the realm of the postmodern 
instrumentalisation of free speech72 is, therefore, an exciting indication of 
the potential for the transatlantic migration of postmodern constitutional 
ideas.  
 
This leads to the question of what exactly can be incorporated into the 
European scholarship on human rights from the postmodern 
instrumentalisation of free speech. The true novelty of the critical 
jurisprudence stemming from European post-structuralism lies in its form, 
which can be aptly described as literary. As convincingly demonstrated by 
Posner, the peculiar ‘narratology’ of the postmodern legal movement 
                                                                                                                                 
at p. 493.  
72 See, among others: S. BAER, “Violence: Dilemmas of Democracy and Law”, in D. 
KRETZMER and F. KERSHMAN HAZAN, Freedom of Speech and Incitement against 
Democracy, Kluwer, 2000, p. 88; H. THORGEIRSDÓTTIR, Journalism Worthy of the 
Name, o.c.; S.M. EASTON, The Problem of Pornography: Regulation and the Right to Free 
Speech, Routledge, 1994; M. MÖSCHEL, “Color Blindness or Total Blindness? The 
Absence of Critical Race Theory in Europe”, Rutgers Race and the Law Review, 2007, 
pp. 57-127; I. STOEHR, PorNo-Kampagne und Frauenbewegung”, o.c.; A. 
SCHWARZER, “Weiblicher Masochismus ist Kollaboration!”, o.c.; N. STROSSEN, 
Zur Verteidigung der Pornographie: Für die Freiheit des Wortes, Sex und die Rechte der 
Frauen, o.c. (A ‘European’ publication of an American scholar); J.-F. 
GAUDREAULT-DESBIEN, “La Critical Race Theory ou le droit étatique comme 
outil utile, mais imparfait, de changement social”, Droit et Société, 2001, pp. 581-612 (A 
‘European’ publication of a Canadian scholar); I.S. PAPADOPOULOS, “Guerre et 
paix en droit et littérature”, Revue interdisciplinaire d’études juridiques, 1999, p. 194-ff; 
G. PINO, “Discorso razzista e libertà di manifestazione del pensiero”, Politica del 
Diritto, 2008, pp. 287-306; G. PINO, “Teoria critica della razza e libertà di 
espressione: alcuni punti problematici”, in T. CASADEI and L. RE, Differenzà 
razziale, discriminazione e razzismo nelle società multiculturali, 2007, at p. 158; A. VERZA, 
Il dominio pornografico,  o.c.  
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works by means of two rhetorical modes; namely, history and literary 
technique.73 The literary mode, illustrated by victim storytelling, literary 
methods of conveying arguments, quotations or even poetry, is combined 
with a historical account of group subordination and the disadvantages 
that may accompany the European shift from race to ethnicity. Thus, the 
rhetorical turn in which American scholars are engaging may have universal 
implications for human rights narratology and, particularly, for affirmative 
action and constitutional dialogue agendas. In the context of speech 
advocacy, postmodern instrumentalisation plays a remarkable role within 
civil rights organisations like anti-racist, feminist and LGBT organisations. 
They act as the principal plaintiffs before tribunals with group claims. The 
academic reception of this peculiar critical narratology in Europe is 
indispensable to the shaping of a new victim-centred doctrine, a civil rights 
space and necessary actors for processing free speech cases before courts 
and revealing the enigmas of law’s neutrality.   
     

                                                
73 R.A. POSNER, Overcoming Law, o.c. 



Guilherme Vasconcelos Vilaça* 
 
I. INTRODUCTION AND PLACE OF THE BOOK 

“It should still be worth inquiring whether these disorders did not 
arise together with the laws themselves, for then, even if they could 
repress them it is surely the very least to expect from them, that they 
put a stop to an evil that would not exist without them.”  

ROUSSEAU, Second Discourse 
 
The move from a government to a governance or ‘governmentality’ type of 
strategy towards political and social ordering brought along important 
changes. The book under review purportedly re-examines the contention 
that this shift produced a retreat of the law. Instead, this mixture of 
theoretical papers and case studies suggests that the mantra of governance 
is after all making more use of the law. The difference being, according to 
the editors’ detailed elaboration, that now a plurality of lawmakers deploys 
a plurality of legalities; in clear opposition to the state’s typical monopoly 
of a single legality: state law. The second line of inquiry that runs 
throughout the book uncovers the normative issues that this 
multiplication of legalities generates. Namely, the dilution of the idea of 
responsibility and accountability of those who exercise governance and the 
way in which the promise of free mobilisation of the law open to all can 
more than ever depend on factual access to resources. The expansion of the 
law could well result in exponential power asymmetries. Put simply, the 
book deals with the intrinsic relationship between law, power and violence. 
 
This book is a useful starting point for those interested in critically 
assessing some hot topics in contemporary scholarship such as new 
governance, soft law, the blurring of the distinction between public and 

                                                
* Graduate Student at the European University Institute. I thank Gonçalo Vilaça, 
Hanna Schebesta and Visnja Vukov for detailed comments and discussions on most 
views expressed here. All errors remain mine.  
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private law and authorities, sovereignty and communities’ self-government, 
or legal pluralism. Since most case studies make both explicit and implicit 
use of Michel Foucault, Giorgio Agamben and Zygmunt Bauman’s 
fundamental ideas, this book provides lawyers with an easy and rare 
introduction to some of the most relevant social theorists who have 
written on law in the last decades. While this may be sufficient for 
undergraduate students or lawyer just getting acquainted with critical 
jurisprudence writings, the book is clearly insufficient for those already 
familiar with the topics just mentioned; as we shall see throughout this 
review. 
 
The essay proceeds as follows. In the following section, I spend some 
words on the structure of the book. Given its breadth and 
compartmentalisation, I do not analyse each chapter individually. Instead, 
I first present the most attractive features of the book as a whole (section 
III). Then, I examine the extent to which the authors’ contributions 
address the different challenges put forward by the editors in their 
introduction and derive some consequences from it (section IV, A). 
Turning to the case studies, I identify and analyse three persistent 
methodological flaws which seriously limit the value of most contributions 
(section IV, B). Finally, section V provides a brief conclusion. 
 
II. STRUCTURE 
 
The book is organised in twelve chapters. The first two are theoretical, 
whereas the remaining ten are case studies. Unfortunately, however, the 
chapters are not further arranged according to any specific logic. Given the 
fact that in circa 280 pages the reader jumps from the challenges of critical 
legal anthropology (II), private military companies operating in war 
scenarios (III), security policies in Israel (IV), South American and South 
African land restitution practices (V and VI), fisheries management (VII), 
children’s governance (VIII), and international soft law instruments (IX, X 
and XI), to appointment procedures in Italian universities (XII), an 
internal grouping of the contributions according to a common criterion 
would certainly have made the reading experience less tortuous.  
 
In any event, the scope of the book is simply too large. The chapters are 
factually so thick that the number of topics involved incessantly forces the 
reader to go back and forth in order to relate (and remember) them both 
to the editors’ unifying contribution and to the remaining chapters. 
 
III. LAW AND SOCIAL SCIENCES 
 
The editors, Franz and Keebet von Benda-Beckmann and Julia Eckert take 
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the bull by the horns by acknowledging the problem of power in the 
governance of law. This is in stark contrast with the recent new 
governance and soft law literatures,1 which tend only to be critical of the 
lack of legitimacy of these new mechanisms. 
 
Conversely, the editors aptly show that law is not a pure form that works 
in an impure world. Along the lines of critical jurisprudence, they identify 
most of the problems depicted in the volume as problems created by law 
itself; that is, problems that would not exist in the absence of law (reflexive 
or second order problems). Hence, the issue is not merely one of 
legitimacy but also one of the extension and desirability of legal intervention. 
In other words, one -if not the most important- underlying problématique of 
the book is the “fetishism of law”; a term coined by Jean and John 
Comaroff in their chapter.   
 
This sheds light on a second valuable contribution of the book. If law is 
intrinsically contradictory, then only empirical analyses can tell us 
concretely which side of the scale prevails. In my opinion, by offering a 
theory informed by empirical work in line with Jean and John Comaroff’s 
pleading, this book adopts an intellectual attitude that belongs to the 
forefront of legal scholarship; the unification of legal theory and social 
sciences.  
 
This becomes very clear when we try to determine how law structures 
human behaviour. Classical legal theory along the lines of Kelsen but also 
Hart, assumed that law impacts upon human action. While relying on the 
idea that law constrains behaviour because of its sanctioning potential or 
the idea that individuals psychologically recognise some rules as legal, legal 
theory has never assessed the empirical validity of these claims. 2 
Acknowledging the existence of multiple normative standards (legalities) 
places this assumption under stress. Which types of norms impact upon 
human behaviour, in which proportion and how? However, it also poses 
difficulties to the legal pluralist. Indeed, it is up to the latter to show that 
the specific legal form is not disintegrated in the plurality of legalities. 
Otherwise, we would not be able to identify the specific function served by 
law and no other normative orders. Notwithstanding these difficulties, the 
case studies in this book help to put empirics right in the way of legal 
                                                
1 G. de BÚRCA and J. SCOTT, Law and New Governance in the EU and the US, 
Oxford, Hart, 2006.  
U. MÖRTH, Soft Law in Governance and Regulation: An Interdisciplinary Analysis, 
Cheltenham, Elgar, 2004. 
2 See, on the empirical nature of some of Hart’s jurisprudential assumptions: F. 
SCHAUER, “Was Austin Right After All? On the Role of Sanctions in a Theory of 
Law”, Ratio Juris, 2010, pp. 1-21. 
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theory.3 
 
Finally, this approximation of law to social sciences also occurs at the 
theoretical level, with the deployment of conceptual frameworks 
developed by prominent social theorists; as mentioned in the opening 
section. 
 
IV. A CRITIQUE OF THE CRITIQUE 
 
Praising the avant-garde attitude of the book does not say much, however, 
about the merits of the final product. In this section, I make explicit that, 
at least in science, the old saying “it is all in the attitude” does not suffice. 
Sub-section A deals with the main substantive limitations of the book, 
whereas sub-section B exposes some methodological limitations that are 
apparent in most case studies. 
  
1.  Substance: The editorial challenge  
When reading the book under review, the central tension lies in the gap 
between, on one hand, the intentions of the editors and the challenges 
they identify to be relevant and, on the other hand, the actual 
contributions assembled. The editors are concerned with showing (i) how 
multiple legalities intersect, (ii) how law is intrinsically connected to 
power, and (iii) how recent de-juridification strategies have to be 
interpreted as actually reinforcing the role of law in society. To which 
extent do the case studies respond to this editorial challenge? And what 
are the consequences of a potential failure? 
 
The undoubtedly book addresses the two first points. Every chapter offers 
a rich description of the ways in which legal frameworks can be mobilised 
and used by actors to forward their own goals and agendas. A case in point 
is Bill Maurer’s chapter on how soft law is socially constituted and its 
content is defined by the actors whose voice is allowed to enter the debate. 
Li’s chapter on the use of the “law of the project” in Indonesia introduces 
the reader to a new source of law, designed from scratch by international 
experts. Moreover, some of the chapters also explore how different 
normative practices interact with official law. David Nelken’s chapter, for 
example, analyses at length how the Italian University appointment system 
is completely corroded by unofficial rules that ‘parasite’ official law, 
benefiting from the latter’s legal form, giving full content to the old 
expression “in the shadow of law”. Griffiths and Kendal’s chapter offers an 
                                                
3 Joining forces with the recent Naturalist turn; see: B. LEITER, “Naturalism in 
Legal Philosophy” in E. ZALTA, The Stanford Encyclopedia of Philosophy, 2007, 
http://plato.stanford.edu/entries/lawphil-naturalism/.  
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interesting guide to the historical interplay between legal and 
administrative rationalities in relation to the Scottish governance of 
children. Finally, Monica Nuijten and David Lorenzo are equally successful 
in studying how law is enforced differently across one territory and how 
those abandoned by law interact nonetheless with the absent state law; e.g., 
by mimicry of state institutions. 
 
The contributions achieve much less in relation to the third challenge. The 
editors’ thesis, according to which processes widely held as countering the 
juridification phenomenon are actually reinforcing it, betrays their strong 
concern with the desirability of society’s current degree of juridification. 
The chapters, however, systematically fail to notice and problematise this 
normative issue. As I will show until the end of this section, such failure 
deeply compromises the quality and reach -both technically and audience 
wise- of the book under review.  
 
First of all, there is no single reference to the juridification literature or the 
problems it deals with. 4  Secondly, any juridification thesis needs to 
distinguish the different legalities that bind social life. Otherwise, the 
juridification thesis becomes nothing else than a tautology. In this respect, 
the chapters provide a systematic illustration of the lack of elaboration of 
an operative concept of law and legality.5 Consequently, the book offers 
nothing to overcome the question that killed legal pluralism; namely, what 
is law. Additionally, the failure to preserve the specificity of legal legality 
makes it very difficult to understand the exact medium through which 
power is exercised. Finally, it also prevents any assessment of the editors’ 
interesting re-juridification thesis, which still remains to be explored. 
 
The lack of engagement with the existing literature is dramatic in Jean and 
John Comaroff’s chapter, in which they plead for the development of a 
critical legal anthropology. Indeed, since they ignore the critical 
                                                
4 J. HABERMAS, The Theory of Communicative Action - Life World and System: A 
Critique of Functionalist Reason, Boston, Beacon, 1989, Vol. 2; G. TEUBNER, 
“Juridification: Concepts, Aspects, Limits, Solutions” in G. TEUBNER, Juridification 
of Social Spheres: A Comparative Analysis in the Areas of Labour, Corporate, Antitrust and 
Social Welfare Law, Berlin, Walter de Gruyter, 1989; P. ZUMBANSEN, “Law After 
the Welfare State: Formalism, Functionalism, and the Ironic Turn of Reflexive Law”, 
American Journal of Comparative Law, 2008, pp. 769-808.  
5 I am assuming with Tamanaha that it is probably impossible to define law in a 
unitary way and therefore law should be conceptualised according to the specific 
problem at stake; see: B.Z. TAMANAHA, “Understanding Legal Pluralism: Past to 
Present, Local to Global”, Sydney Law Review, 2008, pp. 375-411.  
Cotterrell supports a rigorous definition of law if legal sociologists are to enter the 
realm of lawyers; see: R. COTTERRELL, “The Sociological Concept of Law”, 
Journal of Law & Society, 1983, pp. 241-256, at p. 244. 
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jurisprudence movement as advanced by Costas Douzinas and his 
collaborators,6 they fail to realise that their agenda has already been fully 
developed in the last decade.7 Even more seriously perhaps, the critical 
jurisprudence of Douzinas and al. does not limit itself to state the current 
legal fetishism but is also striving to find ways out. The same could be said 
of those authors who are working in the framework of the crisis of law.8  
 
To a large extent, this volume merely offers a power critique of law along 
the lines of the critical legal studies movement. This contributes to leave 
the educated reader with a strong impression of déjà vu. It is not surprising 
anymore to say that law is connected to power, notwithstanding the 
factual richness of the accounts offered. One could simply ask: so what? 
And yet, if this were the case, the reader would have to respect the lack of 
normative advice and prescriptive writing in the book. Still, by questioning 
the desirability of legal intervention, the editors chose to legitimate 
differently a different critique: there is practically no attention paid to 
alternatives to law.9 Law creates power relations and problems of its own, 
but we advocate even more law and legal procedures to deal with the 
former; the contributors paradoxically say! Yet, as one of the contributors 
-Kelly- aptly shows, this prescription creates an endless vicious circle that 
permanently calls for more and more law. 
 
The failure to address alternatives to law also stems from the content of 
the different contributions. The authors, with the remarkable exception of 
Griffiths and Kendal and to a lesser extent of Nelken, do not perform any 
comparative analysis of the statu quo.10 Furthermore, the authors almost 
never deal explicitly with the intrinsic limits of law to operate social 
change; tough, here again, Kelly and Griffiths and Kendal are exceptions 

                                                
6 Among the already significant existing literature, the clearest work is: A. GEAREY 
and C. DOUZINAS, Critical Jurisprudence: The Political Philosophy of Justice, Oxford, 
Hart, 2005. 
7 Be it content -legal fetishism, politics of identity, legal violence, post-colonial 
paradoxes, politics of disorder and fear- or approach wise.  
8 P. PRODI, Una storia della giustizia: Dal pluralismo dei fori al moderno dualismo tra 
coscienza e diritto, Bologna, Mulino, 2000. 
9 I take seriously the challenge encountered by Fischl in an article on the question 
that apparently had killed critical legal studies (henceforth, “CLS”); that is, what 
would you put in the place of law? Fischl argued, at the time, that this question 
fundamentally misunderstood the CLS enterprise because it was premised on (i) the 
need to do normative theory and (ii) the need to have an alternative vision; see: R. M. 
FISCHL, “The Question That Killed Critical Legal Studies”, Law & Social Inquiry, 
1992, pp. 799-820, at p. 808. 
10  See, on the general importance of comparative institutional analysis: N.K. 
KOMESAR, Imperfect Alternatives: Choosing Institutions in Law, Economics, and Public 
Policy, Chicago, The University of Chicago Press, 1994. 
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to the rule.11 Consequently, the means / ends adequacy of law to solve some 
problems is not questioned at all. The chapters on land restitution are 
great examples of the authors’ naiveté. Can we really expect judges to 
decide on land restitution without thinking about the economic and social 
problems that this could bring for the country as a whole? Can a decision 
that compromises farming productivity, land values, foreign investments, 
gender equality and many other aspects of social life be taken simply 
according to strict legality and the property rights question? For a useful 
comparison, take the example of class actions in the US that are routinely 
decertified by judges mostly because the latter cannot accept taking a 
decision whose social effects alone could bankrupt an entire industry. In 
other words, perhaps some decisions cannot be made and the authors 
simply fail to provide the reader with any relevant thoughts on these 
matters. 
 
As a result, in spite of the laudable attitude already praised, the book 
cannot contribute substantially to the most pressing questions facing the 
academic (and social) debate. By failing to take into account and 
communicating with the state of the art, the book also does a poor job in 
introducing newcomers to the debates mentioned. 
 
2. Method: Selected problems of case studies 
Setting aside for a moment the substantive issues discussed in the last 
section, we still have to examine whether the case studies fulfil the 
promise of a theoretically informed legal anthropology. Despite being 
factually and informatively extremely rich, I will suggest that most case 
studies suffer from shortcomings that affect the validity and relevance of 
the descriptions offered. I focus on three particular methodological 
problems.12 The following sub-sections also offer a more detailed account 
of some chapters of the book. 
 
a.  Normative bias and complexity 
Too frequently, the case studies of the book under review are heavily 
dominated by strong normative assumptions. Since discussing the 
possibility of conducting value-free inquiries is futile, I want to focus 
instead on the effects that unexamined and undiscussed normative 
assumptions can produce. The closely related adoption of an insufficiently 
complex conceptualisation of society also greatly affects the framing of a 
                                                
11 See, for two different accounts: N. LUHMANN, Law as a Social System, New York, 
Oxford University Press, 2008; and F.H. HAYEK, The Constitution of Liberty, 
Chicago, University of Chicago Press, 1960 [reprint, London, Routledge, 2008]. 
12 I am not suggesting, however, that each chapter suffers from the three limitations 
mentioned or that some of them do not manage to avoid all three. 
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case study, conditioning the questions to ask and thus the conclusions that 
are taken.  
 
Let us take as an example Marie-Claire Foblets’ study on the modes of 
governance behind the management of immigration and integration of 
third country nationals.13 She uncovers the nexus between EU law and 
member states (henceforth, “MS”) policy. In this respect, she identifies the 
paradox of MS committing to the harmonisation of migration policy with 
the Amsterdam Treaty and then shunning away from the announced and 
formalised compromise after its enactment. She predicts that only the 
adoption of qualified majority voting (henceforth, “QMV”) can bring 
about the desired changes in immigration policy.  
 
The problem is that there is no argument or analysis in this chain of 
propositions. First of all, there is no discussion of why the harmonisation 
of immigration policies is desirable - namely, why is a higher level of 
protection of human rights always better?- or MS still avoid doing it. We 
simply learn that harmonisation is not being pursued without being 
provided with any explanation capable of giving the reader a better grasp 
of the situation as a whole. This lack of explanation repeats itself when the 
author advocates QMV instead of the open method of coordination 
(henceforth, “OMC”) to forward her agenda. Here again, she simply states 
that the former is far more effective to reach harmonisation as soon as 
possible without defending QMV as a fairer or better policy-making tool. 
In a nutshell, politics are simply thrown out of the window and replaced by 
the author’s naked normative preferences. 
 
Similar problems are also very obvious in Hellum and Derman’s chapter, 
which deals with the inbuilt tensions within land restitution and 
compensation processes in South Africa. In this context, the law has the 
difficult task of reconciling land restitution with contemporary race, 
gender and class inequalities. The land restitution procedure consisted in 
the creation of a joint venture between those who had been expropriated 
and agro-firms, instead of a simple transfer of property to the original 
owners. The government’s purpose was to avoid handing out highly 
productive farms and lands to communities with no technical expertise to 
run them; this way preventing loss of productivity and lower land values, as 
well as sending to foreign investors a signal of economic stability. In 
exchange, the expropriated benefit from a share in the profits and are 
employed in the joint-ventures, while gaining at the same time future 
training opportunities. 
 
                                                
13 This analysis equally applies to Sidakis’ article and Wiber and Bull’s contribution. 
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The authors suggest that, with this formula, the state discreetly converts a 
problem of justice into a problem of economic growth. Their critique 
assumes that land restitution is a purely juridical problem. The classical 
juridical therapy mandates to give back the lands. This statement, 
however, contributes nothing to an understanding of the magnitude of the 
problems at stake. In fact, the passage of time and the complexification of 
the social order14 brought new elements to the equation. Even if the 
expropriators acquired their land illegally, their use created legitimate 
expectations on uncountable third parties to the dispute. These 
expectations work and have an impact upon many other social systems 
than the legal one. A strictly legal solution would have disastrous 
consequences for other goals, such as economic and political goals (see the 
description in section IV, A), as well as for such a value as gender equality; a 
fact incidentally recognised by the authors. We should keep in mind that, 
beyond systems, persons are also at stake here. And a strict legal decision 
would, most likely, affect negatively a far higher number of human beings 
than those to whom it benefits. At this point, one should remember 
Hayek and his visceral contempt for the idea of social justice.15 What does 
doing justice mean in this situation once captured in its entirety and, even 
more fundamentally perhaps, justice for whom? 
 
The point here is not to take side with the land restitution procedure as it 
was devised. The purpose was to show that, if we do not represent social 
reality in its full complexity and if we do not conceptualise it with an equal 
degree of complexity, we will end up replacing one ideological view by a 
new one without increasing our understanding of the problem we are 
addressing.16 Taken together, normative biases and a lack of complexity 
preclude a better understanding of the phenomenon under analysis, by 
hiding fundamental features of the phenomenon under scrutiny or keeping 
them hidden. 
 
b. First and second order problems 
A distinct methodological issue lies in the authors’ conflation of the 
critique of the law with the description of its ineffectiveness. The lack of 
awareness of this distinction only limits our grasping of the different 
orders of problems to those surrounding the use of the legal form. 

                                                
14 I am not suggesting that the world is now more complex than before. In this 
context, one only needs to say that the way in which we (discursively) conceptualise 
our world is more complex. 
15 F.A. HAYEK, Law, Legislation and Liberty: A New Statement of the Liberal Principles of 
Justice and Political Economy, Vol. 2, London, Routledge, 1982. 
16 This lack of complexity in the look that framed the description and mapping of the 
problems is also obvious in Monica Nuijten and David Lorenzo’s contribution. 
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Furthermore, it makes the lack of complexity in the way we approach 
social phenomena all the more obvious. 
 
A general problem of laws is their lack of effectiveness. As a matter of fact, 
we frequently say that the quality of a law matters less than the extent to 
which it is actually applied and observed. Indeed, if laws are not applied, 
sociological inquiry should find out who is not doing its job -the courts, the 
police and so on- and why? Sometimes the answer resides in the lack of 
institutional capacity of the law to tackle them. At other times, it will be 
the law’s means-ends unsuitability. Finally, it may also have to do with the 
legal actors’ own preferences and values. The important thing to remember 
is that, when an existing law is violated, legal action has to follow. In a 
sense, it refers to the role of the legal system to uphold the normative 
expectations it has created. 
 
An ideological critique of the law addresses a different problem; generally, 
the one encompassed by the statement that law legally fuels asymmetries of 
power and reinforces existing relations of domination. This has much 
more to do with the normative and social content of the law than with its 
legality or illegality. Of course, the application of laws by institutions can 
be normatively questionable but that is not the point I want to stress here. 
 
The chapter by Wiber and Bull on fisheries management perfectly 
illustrates my point by conflating these dimensions. They argue that a new 
participatory governance structure led to the privatisation of fisheries 
management, due to the political priority given to corporations, the lack of 
information publicly available and the blackmail strategies employed by 
companies against their workers. In order to improve things, they suggest 
that more information should be made publicly available.  
 
As rich as their analysis is, they still fail to understand the different order 
of problems at stake. It is not because more information is made publicly 
available that participation will be improved. This is so, because 
participation is being curtailed due to illegal behaviour, restricting the 
freedom the use of part of that information by workers. Ironically, because 
of the authors’ bias in favour of participatory decision-making, they ignore 
the material conditions needed to exercise it. Two points must be raised. 
First, their conclusion is anything but radical or critical. Secondly, by 
framing the question in such terms, they fail to seriously inquire on the 
reasons why the courts and law enforcers do not fulfil their mission; that is, 
the legality question, which could be the stepping stone for the normative 
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ideal question of a broader reception of participatory governance ideals.17 
Furthermore, this chapter clearly shows that the illegal behaviour of 
companies is not an effect of the law of participatory governance. If 
second-order problems are to be solved, first order issues are to be dealt 
with in the first place. Finally, we can clearly see, on the basis of what was 
said so far, that different therapies apply to problems of a different order. 
 
In his chapter on the Israeli security policies after the first Intifada, 
Tobias Kelly offers a solid application of the distinction between first and 
second order problems.18 As he cogently argues, Israel and Palestine are 
both economically and territorially integrated. This is the first order level 
of the problem. The second order level is constituted by the security laws 
adopted in recent times in order to superimpose upon these integrated 
territories and populations a system of checkpoints, controlling 
Palestinians freedom of entry and circulation in Israel. As the author 
claims, since no security law aims at dealing with the first order level, the 
former only creates tensions and civil unrest due to daily burdensome 
procedures. In order to control the latter, more restrictive laws have to be 
applied, as actually happened and is still happening. Still, these laws only 
solve problems created by the previous laws, thus leaving untouched the 
first-order problem; namely, economic and territorial integration.  
 
In this sub-section, I tried to demonstrate how being able to identify 
distinct orders of problems is fundamental to be able to use the law in a 
more informed way.19 More important for the economy of this essay is the 
conclusion that conflating them compromises the understanding of the 
multiple dimensions at play in social phenomena. As in the previous sub-
section, we have to conclude that sharing the right attitude to legal 
scholarship is not sufficient; it has to be complex enough to avoid 
becoming a type of faits divers.  
 
V. THE ASHES OF LAW 
 
This is a sad book. The defects and contradictions of the law are crudely 
exposed, as if we were observing a doctor ripping off the thorax of a 

                                                
17 This limitation is patent in Sidakis’ chapter on the use of violence by private 
military companies. David Nelken’s chapter suggests that broader cultural values like 
group loyalty can help to explain the inaction of citizens and courts in the face of 
illegal behaviour. 
18 Likewise, Griffiths and Kendal’s chapter on the historical evolution of child care in 
Scotland rigorously takes into account this distinction. 
19  E. PERUZZOTTI, “Modernisation and Juridification in Latin America: A 
Reassessment of the Latin American Developmental Path”, Thesis Eleven, 1999, pp. 
59-82. 
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patient on the surgery table. Law is on fire and is fire. Since most chapters 
echo unexamined normative preferences, the reader is left in a delicate 
position. First, he is told that there are a set of undisputed goals that 
society should reach. But, then, no exit strategy is provided and most 
contributors still go on to advocate more law to remedy the problems 
created by law itself. This is probably the greatest unfulfilled promise of 
the book: so what and where to? 
 
When closing this book, law appears to be nothing more or less than an 
exposed fracture. The overall feeling is one of non-fulfillment; that only 
the easy part of the job was delivered and that the large questions 
identified by the editors remained largely unexplored. For this reason, the 
book is best suitable as an introduction to the way power and law are 
interwoven in the contemporary world. How much that satisfies other 
readers -at the normative and descriptive levels- is left to the following 
parable: 
 

“This wanderer is no stranger to me; he passed by here many years 
ago. He is called Zarathustra; but he has changed. Then, you carried 
your ashes into the mountains; would you now carry fire into the 
valleys? Do you not fear the punishment for arsonists?”20 

 
 

                                                
20 F. NIETZSCHE, Thus Spoke Zarathustra, 1891; New York, Barnes & Noble Books, 
2005, p. 8. 


