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Among private lawyers trained in Western European or Western European-derived legal tr
aditions there is broad consensus about the central features of law. This consensus crystallizes
around the features that distinguish law from other normative systems (exogenous criteria o
f identification), and around the features that distinguish Western European law from other
legal orders (endogenous criteria of identification). This paper presents alternatives to both
orthodoxies: it adopts a legal pluralist conception of normativity itself, rejecting the tenets of
monism, centralism, positivism and prescriptivism that together define conventional concept
ions of law’s domain (law’s sites); and it adopts a legal pluralist conception of legal normativ
ity in particular, rejecting both institutionalization and formalization as litmus tests for ide
ntifying legal rules (law’s modes). As a ground for exploring the legal pluralist heresy we ha
ve chosen a central concept of private law – marriage. Consistently with critical legal plural
ist methodology, which emphasizes heterogeneity, flux and dissonance in the normative lives
of human agents and which is especially attuned to trajectories of internormativity, we orga
nize this inquiry around (and in counterpoint to) the liturgical form of the Roman Catholic
wedding ceremony. Ultimately what is heresy in one normative order may be apostasy in an
other; and what is apostasy in one may be revelation in a third. In a legal pluralist cosmolog
y, eschatological questions are always present and must always be subject to attornment beca
use they can themselves never be finally decided.
Entrance chant:[1]
From so much loving and journeying, books emerge.
And if they don’t contain kisses or landscapes,
if they don’t contain a man with his hands full,
if they don’t contain a woman in every drop ,
hunger, desire, anger, roads,
they are no use as a shield or as a bell:
they have no eyes, and won’t be able to open them,
they have the sound of dead precepts.[2]
I. GREETING[3]
In the Name of the Father, the Son and the Holy Spirit
Is legal pluralism,[4] and in particular what may be characterized as a critical (or
radical) legal pluralism[5] merely an interesting scholarly hypothesis about law,
or may it actually inform the way we apprehend, understand, interpret and engage
with legal normativity today?
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This is the root question we address in this article. We explore the implications
of adopting a critical legal pluralist conception of law for interrogating how
different legalities purport to govern close personal adult relationships.[6] The
decision to structure inquiry into these relationships roughly along the lines of
(although also in counterpoint to) a Roman Catholic wedding ceremony has
several rationales.[7] It reminds us that various normative orders have always
been in competition to define the form, substance and finalities of marriage. It
signals that even a canonical set of rituals can be emptied of their content and coopted for other purposes.
It instantiates the porosity of different legal orders
and the internormative trajectories, patterns and practices of close personal adult
relationships in contemporary multi-lingual, multi-cultural, multi-religious and
multi-ethnic societies. And it reminds us that one of the supposed secular
foundational institutions of private law -the procreating family- may be both less
secular and less foundational than imagined.
The choice of a rite in an institutionalized and episcopal religion as
organizational frame[8] underscores the particularity of how human beings
interact with each other and with the world around them. Even a religious
tradition as strongly hierarchical as Roman Catholicism with its long established
body of canon law and catechism acknowledges individual conscience as final
referent for matters of personal conviction. Our individual experiences of life
presuppose the operative presence of our own human agency. Pablo Neruda’s
insight about books of poetry applies equally to accounts of religion and more
importantly, accounts of law. If they “don’t contain a man with his hands full / if
they don’t contain a woman in every drop” then “they have no eyes, and won’t be
able to open them, / they have the sound of dead precepts”. Hence, two central
premises of this essay: the vitality and relevance of any conception of law hinges
on its capacity to reveal the complex dimensions of law’s interaction with human
agency; and the premises, the context and the memory of any normative order are
never fixed. A normative order is simply one among many hypotheses by which
human beings engage in conversations -projected across particular places and
through time- about interpersonal relationships. [9]
Neruda’s poem serves as an Entrance Chant (or Processional Hymn) preceding
this Greeting.
In the next following Penitential Rite, we call for renunciation
of the four tenets of contemporary legal orthodoxy and the confession of
intellectual idolatry. Through the Opening Prayer, we seek to clarify our
methodological approach. During the Liturgy of the Word, we will explain the
entailments of a critical legal pluralism, both as concerns competing conceptions
of normativity (law’s sites) and competing conception of legal normativity (law’s
modes). Next comes the Rite of Marriage itself, where we will argue for
dissolution (by nullity rather than divorce) of the current matrimonial bond
between the law of secular states as it relates to close personal adult relationships,

321

European Journal of Legal Studies

[Vol.1 No.1

and the law of Christian religions.
In the Liturgy of the Eucharist we
deploy a critical legal pluralist methodology to emphasize heterogeneity, flux
and dissonance in our normative lives and, in doing so, to contemplate
how human agency overcomes and transcends the subservience of legal
subjectivity. The Final Blessing constitutes an invitation to, rather than a
conclusion of, a meditation on the eschatological questions raised by legal
pluralism.
The remaining portion of Neruda’s Ars Magnetica serves as the
closing, Recessional Hymn.

II. PENITENTIAL RITE[10]
Matthew 7: 1 - “Do not judge, and you will not be judged”.[11]
How easy it is to live in a world where we need not question either belief or
behaviour.
Solace (and sin) lies in denying personal responsibility for our
commitments and, more tragically, in denying that these are commitments rather
than facts.
1.

Confession

Traditional conceptions of law within the legal academy and professional practice
relieve us from the burden of justifying our faith.
There is no faith; law simply
is.
The first step to penitence is to recognize and confess our enslavement to a
false necessity.
Law is a label we attach to a set of human phenomena; before
we apply the word law, there are just data in the world – and even the conception
of the “big, blooming, buzzing confusion”[12] of experience as data implies a
human intellectual endeavour.
Through our labeling we construct the
phenomena, the data, and the confusion as “law” rather than as something else.
The everyday articles of faith that sustain such false necessity act together like a
filter on the conceptual category of law, letting in a certain colour or shape of
experience while keeping out all the rest.[13] The core exclusionary beliefs of
legal orthodoxy reflect an incontestable apostolic credo and, like the Gospels, are
four. First, monism: the belief in the unity of normative activity.
Second, centralism: the belief in the law and state as co-terminus.
Third, positivism: the belief that a hard ex ante criterion may be propounded
for distinguishing between that which is, and that which is not, law.
Finally, prescriptivism: the belief that law is a social fact existing outside and
apart from those whose conduct it claims to regulate.[14]
2.

Penitence

To recognize choice, and the possibility of error, is the consequence of eating the
fruit of the tree of knowledge of good and evil. Adopting a critical legal
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pluralist perspective implies rejecting the constricting matrix of doxology. The
cult of isms is the reduction of ritual to rote: it is to stress law’s pedigree to
the exclusion of law’s purpose or point. Worshipping a threshold test for law
means that sources of law become nothing more than stamps of legal
authenticity.
Any reflexion about law’s causal inception is dismissed as a nonlegal inquiry more appropriately left to philosophers, sociologists, anthropologists,
political scientists, or even economists. Setting law apart from human agency and
the interaction among human beings from which it springs allows us to imagine
the first question as one of validity and to then tie criteria of legal validity to state
institutions. This, in turn, reassures us that we can easily locate and define a
formal and coherently organized set of norms as “the law”.
What we purchase in recognition and coherence, however, we sacrifice in range
and comprehension. How may we express our sorrow for our idolatry and our
desire for amendment of our conduct? Let us begin by conceiving another image
of law – law not as artefact and instrument, but law as process and aspiration: “law
as the endeavour of symbolizing human interaction under the governance of
rules”.[15] This conception of law recognizes the dynamic and unstable quality
attendant on symbolizing the formation and following of rules in the course of
human interaction. Instead of fixating on the mere end-product of that
interaction, inquiry focuses on how that interaction is engaged.
3.

Absolution

To examine law as engagement, process and aspiration requires us continuously
to redirect our gaze towards legal actors, for it is ultimately their purposes which
law serves and their behaviour through which law is revealed. Such attornment
reminds us that we are each responsible “legal actors” rather than passive “legal
subjects”. Each person who commits herself or himself to a legal regime -and not
just the over-emphasized “legal official” who purports to “make the law”- has a
role in constructing the normativity of that regime.
While the term “legal subject” implies that human beings are cast outside and
below the law (sub-iacere), the term “legal actor” stresses human agency and
interaction with others in creating and recognizing law. Legal actors engage in the
jurisgenerative[16] process by imagining, inventing and interpreting legal rules.
Through their beliefs, behaviour and practices, they instantiate the rules they
conceive and perceive. There is neither singularity, nor coherence, nor stability,
nor boundary to an agent’s normative commitments.[17]
Each of monism, centralism, positivism and prescriptivism reflects a different
preoccupation with delineating a frontier between the legal (the communion of
believers) and the non-legal (heretics or apostates) – either spatially (centralism),
numerically (monism), analytically (positivism) or intellectually (prescriptivism).
Legal orthodoxy fuses them into the golden idol of dogma. But like all idols, the
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conception of law as extrinsic to human agency, is false.[18]
III.

OPENING PRAYER[19]
Psalm 121 – “I lift my eyes to the hills, whence cometh my help?”.

Having lifted our eyes to hills we face the challenge of re-thinking law
interactionally.
From where can we find a methodology to overcome the
supposed distinction between law and human interaction? The legal pluralist
project is, to be sure, not about ignoring distinctions by subsuming them under a
structural-functional model that purports to find a single explanation for the
different dimensions of legal normativity.[20] Rather, the goal is to portray legal
and social phenomena in relation to each other and in their full richness and
detail, questioning and testing concepts and categories by which legal and social
life are presented as discontinuous.[21]
1.

Understanding human relationships

Just as the conceptual distinctions we make in developing a legal theory derive
from the epistemological framework of our inquiry, so too the conceptual bases
of particular legal doctrines stem from more imbedded intellectual commitments.
Dominant socio-cultural-religious structures have historically provided the
background frame for a whole series of interconnected legal doctrines and
policies. Until quite recently the private law -what Jean Carbonnier called, in its
presentation as a civil code, the civil (or social) constitution-[22] stood as the
most significant reflection of these dominant socio-cultural-religious
structures.[23]
Within the private law human interaction is cast in both instrumental and
symbolic terms: the former primarily through obligational relationships deriving
from conjunctural agency and framed through institutions like contracts, torts,
restitution, and gifts mortis causa; and the latter primarily through status
relationships built around high-affect social institutions – notably (1) spousal
relationships like husband, wife, widow, widower, de facto spouse, putative
spouse, concubine, separated spouse, and divorced former spouse, and (2) filiative
relationships like parent, child, legitimate, illegitimate, niece, nephew, brother,
sister, half-brother, half-sister, aunt, uncle, grandparent, in-laws, de cujus, heir at
law, etc.. While obligational relationships have traditionally served a central
organizing role in economic life, the deep import of status relationships has been
most closely revealed in the law of persons, intestate succession, and the
family.[24]
2.

Marriage as status

Until the last 50 years or so, European private law conceived only a limited
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number of both spousal and filiative status relationships, all of which were nested
within larger conceptual frameworks and policy judgments derived from religious
(and particularly Christian) understandings of the family and marriage.
These
judgments initially addressed diverse first order issues like: (1) who is entitled to
marry and under what conditions? (2) what are the economic consequences of
marriage for couples? (3) what is the bearing of marriage on the contractual
capacity of spouses? (4) what impact does the marriage of a child’s parents have
on his or her name and economic entitlements? (5) what types of legal exclusions
are visited upon people married to each other (conflicts of interest, gift in fraud
of creditors, and spousal non-torts, for example)? (6) when should marriage bear
on principles of the criminal law such as those relating to evidentiary privilege, to
conspiracies and accessories, and to the definition or non-definition of crimes (as,
for example, the impossibility of spousal rape, sexual assault and theft)?
More recently, the normative impact of these private law concepts has come to
transcend their direct personal object. Contemporary contractual arrangements
with third parties also reflect the presuppositions of dominant socio-culturalreligious status relationships. The law of what was formerly known as the status
of “Master and servant” offers several striking examples: (1) the concept of a
family, and not a, living wage; (2) the designation of beneficiaries of private
insurance, pension, health and disability benefits; (3) the types of state-run
medical coverage, workers’ compensation and wage-related social security
entitlements that are transferable to family members; and (4) other fringe
benefits of all descriptions (access to company housing, health clubs, golf clubs,
conference travel, etc.).[25]
Of course, it should not be assumed that the State’s attitude to status
relationships is always benign. For many years, marriage itself was conceived as a
patriarchal institution within which women were subjected to the power of their
husbands, lost contractual capacity, could not own property apart from the
“community” that was exclusively managed by her husband. Nor was the State’s
role merely passive as regards other social structures. Today, the State
systematically encourages private institutions that nurture adult relationships
(i.e. churches, benevolent associations etc.) and it broadly facilitates
relationship-based contractual ordering that transcend previous conceptual
boundaries (private pension, insurance, sick leave or other employment
entitlements).
Nor should it be assumed that the State has either a formal
litmus test or settled functional criteria -like duration, intensity, scope,
cohabitation, degree of economic and psychological integration or whatever- by
which to identify which status relationships it will recognize.
That said, most
States imagine the primary domestic status to be marriage.
3.

Status as marriage

Today there is an obvious disjuncture between the sociological reality of close
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personal adult relationships of dependence and interdependence and legal
definitions of marriage. The disjuncture is exacerbated because, over the past
century, legislatures have consistently deployed the marriage relationship to
organize public policy responses to a wide range of social issues.[26]
What
then, are alternative forms of justification open to states seeking to ground policy
in respect of close personal adult relationships?
One mode of justification is neo-conceptualism: the invocation of “rights
ideology” as a way of disanchoring concepts from their cultural grounding. In this
endeavour discrimination and equality have assumed a dominant role. For
example, a socio-cultural-religious concept of filiation that depends on notions of
legitimacy flowing from the marriage of the child’s parents is seen to discriminate
against children born out of wedlock. Equality demands that the legal default rule
should be one that treats all biological children in the same way.
Of course,
claims of equality and non-discrimination depend on prior constructions of
similarity, claims that invariably are not justified by those who wield the weapon
of exclusion.
Functionalism is another justificatory approach which focuses on the question:
what is the purpose for any given legal construction and given substantive
policy?
Of course, since purposes are themselves judgments of value about the
way we construct facts, a host of other issues come immediately to the fore.
Many of these resonate in social science disciplines like sociology and psychology.
A handful of questions are pertinent.
The first is a sociological question. As a matter of sound public policy, why
should the law worry about relationships at all? Are there things that happen in
relationships that we see as socially beneficial, such that we should actually orient
our legal-regulatory regimes to promote relationships rather than just targeting
individuals?
For the functionalist, the answer depends on the empirical
evidence of the effects of stable, longer-term relationships on the health,
happiness and productivity of peoples’ lives.[27]
The second inquiry is of a psychological character. Are there certain needs of
adults as individuals -whether or not they are in any kind of relationship at allthat underpin our understanding of the human condition?[28] In identifying
such needs (a not uncontroversial task) can we say the state has any role in
recognizing, legitimating and meeting them? If so how should the State go about
it? How, for example, do we know which relationships, if any, should be
encouraged?
Finally, if we think that it is an important individual need to build and nurture
affective relationships with other adults, how do we ensure that these
relationships are neither dysfunctional nor pathological? What might be the
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central characteristics of healthy relationships? According to empirical research,
equality, commitment, respect, recognition and stability are central
characteristics of healthy adult relationships. Even though one can see these
qualities reflected in the modern bivalent Christian marriage vows -“to love,
honour, cherish and respect, for better or worse, in sickness and in health, etc.”they in fact have little to do with either religious dogma or with conjugality as
such. Rather they signal the features of all adult relationships of high affect and
interdependence in which parties have some understanding of their roles, and are
comfortable with and accepting of those roles.[29]
IV. LITURGY OF THE WORD[30]
John 1: 1 – “In the beginning was the Word: the Word was with God and
the Word was God”.
1.

First Reading[31]
Genesis 11:9 – “That is why it was called Babel - because there the Lord
confused the language of the whole world. From there the Lord scattered t
hem over the face of the whole earth”.

For a legal pluralist, law is a language – a language of interaction.
And like the
manifold natural and artificial languages that human beings have
invented,[32] the manifold legal languages we speak and act out every day are
human inventions. Thus is raised the spectre of difference, of diversity, of social
disaggregation.
A critical legal pluralism does not fear Babel. Rather than seeing the multiplicity
of languages as the source of all discord, or the challenge to construct some
unified harmony in defiance of this auditory variety, we can appreciate the
potential of such plurality of difference for our flourishing as human beings. Just
as a child brought up speaking more than one language benefits early on from
learning that there can be drastically different ways of saying the same thing, so
also does the jurist who learns that there is more than one way of expressing a
legal idea.[33]
There is a plurality of differences in how human interaction can be symbolized as
normative.[34] Plurality is present not just in the recognition of discrete
languages of interaction, nor just in the recognition of multiple dialects, pidgins
and creoles. Plurality is at the foundation of interaction itself – in its grammar, its
syntax, its vocabulary, and its practice.
What appears as one plays out as the
many. A verb is more than just a word: it may have moods (indicative, imperative,
interrogatory, subjunctive, hortatory), and voices (active, passive), tenses (present,
imperfect, past, future, conditional, future anterior), number (singular, plural),
cases (first, second and third persons), grammatical functions (gerunds,
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gerundives, present participles, past participles), and structural properties
(transitive, intransitive, reflexive).
In the same way, a legal rule is more than just a norm, and the grammar of
normativity is equally complex.[35] The multiple moods and voices of
interaction reflect the plural sites and modes of legal normativity. These moods
and voices may be imagined as two spectra, the former capturing their site (the
manner of their elaboration) and the latter their mode (the way in which meaning
is extracted from them).[36] When these two spectra are imaged as intersecting
axes, a four-cell table of normativity emerges.
The site of law (its manner of elaboration) may be explicit or implicit; this
depends on whether the norm came into being as a result of a deliberate creative
process or not.
Because statutes are promulgated and judicial decisions handed
down in full awareness of their normative status, as official product of an
institutional process, they are examples of explicit legal norms.
By contrast,
implicit norms do not result (within any particular normative regime) from a
conscious elaboration. Rather, they emerge from behavioural practices at home,
at work or in the community. An implicit norm may result directly or indirectly
from an identifiable social practice.
The modes of law (the way meaning may be extracted from norms) comprise the
second axis of this normative typology; this relates to how a given norm is
articulated. On the one hand, there are formal norms that are presented
canonically and typically reflected in words like those of a statute. However, a
formal norm may not necessarily be explicit in terms of the fact they may never
have been consciously elaborated. Thus, norms derived from commercial practice
are at once formal and implicit. On the other hand, there are inferential norms.
Unlike formal norms, these do not possess a fixed textual or practical formulation.
Thus, judicial decisions constitute examples of explicit yet inferential norms.
While the courts are conscious of the fact they are elaborating legal norms,
the ratio decidendi of a court judgment cannot be reduced to a precise rule
through the simple application of a succinct formula; it must be inferred from the
entire text of the judgment. Inferential norms may also be implicit. For example,
the general principles at the foundation of a normative system like justice or
equity are fluid concepts that are nowhere either written out or summed up in
canonical form.
Together this normative map yields four archetypes: explicit and canonical norms
(manifest or patent norms); explicit and inferential norms (allusive norms);
implicit and canonical norms (customary norms); and implicit and inferential
norms (latent norms). While it is intuitively plausible to plot existing artefacts
into this matrix -for example, legislation as patent norm, judicial precedent as
allusive norm, trade usage as customary norm, general principle of law as latent
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norm- no one-to-one parallel is possible Some statutes may enact symbols or
pictograms, rendering the norm allusive; some judgments state a “rule of law”, or
a patent norm; some erstwhile general principles are specified by a judgment or a
statute into patent or allusive form.[37] As in the grammar of natural languages,
the grammar of normativity is hypothetical and is constantly shifting through its
deployment. Understanding the possibility of law’s grammar is to understand
both its syntax -the established usages of grammatical construction and the rules
deduced therefrom- and modern usage.[38]
V. THE RESPONSORIAL PSALM[39]
Psalm 145 - “The Lord is compassionate to all his creatures”.
Given that normative phenomena like the law of the political State are not
tangible objects, the question becomes how to recognize the dynamic
heterogeneity of different types of legal norms that shape understandings of
marriage within any particular official system.
For example, in the sociological
sense, the concept of a close personal adult relationship is a congeries of implicit
practices and inferential normative intendments.
If, however, within any given
legal regime, this relationship has been certified (canonized) through marriage,
then the relationship is overlain with manifold explicit and formal rules and
expectations.
More than this, over time the normativity of a close personal
adult relationship may come to be significantly shaped by implicit and formal
practices of those within the relationship.
And finally, especially where people
in a troubled relationship seek help from a counselor, the relationship may also
develop a set of highly explicit, but inferential norms.
There is no language
that holds these different normative registers in harmony.
Each is an
independent theme upon which the others can only be variations.[40]
VI. SECOND READING
1 Corinthians 13: 1, 9, 12 - “If I have all the eloquence of men or of angels,
but speak without love, I am simply a gong booming or a cymbal clashing
[…]. For our knowledge is imperfect and our prophesying is imperfect…No
w we are seeing a dim reflection in a mirror; but then we shall be seeing fac
e to face”.
Any conception of law is necessarily partial; we speak only what we know, and we
can never know unmediated by our time and location.[41] Before we say what
we see is the law, we must be conscious of what we are doing and how we are
doing it. Fully to understand law as a language of interaction we must attend to
the grammar of all legal artefacts. The endeavour requires applying this typology
of norms -this normative map- to law’s concepts, its institutions, its processes, its
methodologies, and even the very bases of its authority.[42]
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Consider, first of all, normative institutions. Explicit institutions may be
distinguished from implicit ones by the degree to which they are the result of a
conscious creation. Whether they are formal or inferential turns on the scope of
authority to which they lay claim. Formal institutions, whose principal and
primary goal is to create norms, justify their authority by reference to their
“jurisdictional power”. Whereas inferential normative institutions are not solely
based on the creation of norms but possess a commitment to broader social
objectives that nonetheless involves the exercise of a certain external authority.
Once again legal normative institutions may be both explicit and formal, like
state legislatures, implicit and formal, like voluntary associations, explicit and
inferential, like non-incorporated religious communities, or implicit and
inferential, like persons of experience such as a trusted mentor or parent.
Normative procedures and methodologies may also be conceived as patent,
customary, allusive or latent.
Explicit normative processes may be
distinguished from implicit processes by the presence of an outside third party
whose role is to structure the relations between the two parties.
In the case of
implicit normative procedures, no such third party exists and it is the parties
involved who themselves subject their behaviour to a normative analysis.
Whether such procedures may be characterized as formal turns on whether they
permit only a limited number of justificatory arguments to support the resulting
norm. By contrast, an inferential procedure is elaborated from a variety of
justificatory arguments whose inclusion is not governed by any particular
constraint and whose spontaneous normative result is not presented in a
syllogistic or otherwise imposed form. Thus, adjudication is an example of a
manifest legal normative procedure, being both explicit and formal. Giving a
discretionary decision, however, as it is both explicit and inferential, may be
called an allusive normative procedure. Contractual negotiations, by their at once
implicit and formal character, are a customary form. Finally, the continuation of
relations based on trust and confidence, is a latent form because of its implicit
and inferential nature.
Every artefact we associate with law in western society may be plotted along
these intersecting axes.
Normative diversity is inherent to social life and this
heterogeneity presupposes that legal pluralism must reveal the normative
complexity both across multiple legal orders occupying the same social space as
well as within each one of them. Normative fluctuations persist: there exist
unequal distributions of power among normative orders; and there exist different
dynamics of power and counter-power within them.
These fluctuations in
power determine the trajectories of norms, normative institutions and normative
processes. Such a plurality of artefacts both within regimes and across regimes
can suggest that there is, in fact, no normativity – or at best that there is an
irreducible normative mêlée.
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Yet, human beings communicate despite the apparent sophistication of grammar,
syntax and vocabulary of any given language.
And human beings communicate
despite the plurality of languages that we speak. And human language remains
incredibly rich and diverse, despite the constant exportation and importation of
linguistic artefacts. A legal pluralist would reach the same conclusions about the
language of law.
While all law is normative, all legal normativity, like all
grammar and syntax is hypothetical.[43] The obligatory nature of a norm
depends on the agency of the purported “norm-subject”.
If the human agent
does not regard himself or herself as having an obligation then no obligation
exists.
Because legal subjects are legal actors that play a role in constituting
their normative reality, every person is the irreducible site of law.
All human
agents ultimately decide the relative weight of different normative regimes and
different types of norms, and the precise bearing they have on their normative
lives.
VII. GOSPEL[44]
Luke 20: 25 - “Well then”, he said to them, "give back to Caesar what is C
aesar's-- and to God what belongs to God”.
The concept of marriage that is predominant in states whose legal systems have
been derived from Romano-Germanic and Common Law traditions emerged over
the past millennium from a particular socio-cultural-religious heritage. While this
concept never completely captured the sociology either of close personal adult
relationships or of adult conjugal relationships, for several centuries the
prescriptive idea of marriage as a formal rite consecrating a partnership (1)
between one man and one woman, (2) who freely consent to the partnership, (3)
who are not closely linked by consanguinity, (4) who pledge conjugal exclusivity
to each other whatever life’s fortune, (5) and who do so for their natural lives, did
reflect (and perhaps even helped to construct) the dominant paradigm of
domestic relationships.[45]
Today, however, this traditional concept can no longer be taken either as a
descriptively accurate or a prescriptively dominant account of close personal
adult relationships. The nuclear family (and the associated idea of marriage for
love) exerts a less powerful bond on spouses than that historically exerted by the
extended family (and the associated idea of marriage as a socio-political-economic
arrangement between families).Latent and customary norms have been emerging
that are at odds with the manifest legal norms treating high affect adult
relationships.
As people live longer, marriages last longer and marriage vows
“till death do us part” become harder to sustain. The social stigma that once
attached to practices like spousal abandonment, desertion, separation from bed
and board, and divorce on the one hand, or living together as an unmarried couple,
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adultery and group conjugality on the other, is much less potent than previously.
Moreover, many other domestic arrangements between adults that historically
remained relatively discreet are now being overtly proclaimed.
At the same time, States have increasingly come to deploy the concept of
marriage as the primary omnibus referent for a whole gamut of social and
economic policies - tax, pension, social welfare benefits, survivorship, housing and
insurance rights. Even though it is not always clear that there is a direct
connection between the fact of marriage and the policy goals being pursued,
because marriage is a handy concept for identifying a large number of those who
are to be targeted by the policies in question, it is often reflexively used by
legislatures in this way. And because the law has now invested so much policy
baggage in the concept of marriage it has made the definition of marriage and not
the policy goals themselves the focus of political and social debate.[46]
Two fundamental roles of law are to announce principles for the effective
organization of social life that take account of actual patterns of human
interaction, and to state the central values and moral principles that are thought
to be at the foundation of social life. Whatever the utility of a legal definition of
marriage derived from religious ideals for consecrating certain high affect adult
relationships, as the basis of legislative policy designed to promote the physical,
emotional, economic, and psychological security of couples, the concept of
marriage is both under and over inclusive.
It is under-inclusive because it excludes many stable, nurturing adult relationships
of independence and interdependence that are deserving of being embraced
within the social policies adopted by Parliament and recognized as involving such
high affect relationships. The concept is also over-inclusive because some de
jure marriages have no de facto content worthy of legal deference - the couple
no longer lives together; or got married to facilitate immigration; or contracted a
March-December marriage as an estate-tax planning vehicle; or sought simply to
benefit from public or private income support programmes.
The traditional socio-cultural definition of marriage may have been, in the
19th and early 20th centuries, a reasonably effective proxy for identifying the
beneficiaries of social policies.
Most married persons were, most of the time,
apt targets of the legal principle being announced (or appropriate recipients of
whatever benefit was intended). Today, however, the increasing diversity of stable,
nurturing, adult relationships means that marriage is no longer the optimal policy
point of reference. Rather, it has simply become an easy tool for legislatures that
do not have the political will to articulate the precise situations that they seek to
target with any particular social or economic programme.
VIII. HOMILY[47]
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Genesis 1: 27 – “God created man in the image of himself, in the image of
God he created them, male and female he created them”.
Early each summer, municipalities typically organize a “family day” in the local
park.
The community assembles for a picnic involving games and
entertainment.
Yet not all who actually attend are members of a conventional
nuclear family. And of course, it would be silly for members of the local police
force to be posted at the boundaries of the park to ensure that only real
“families” were permitted to attend.
After all, what is a real family?
If once the law had a well-worked out conception of what a family was it clearly
no longer does.
While at some level, law still makes a bow towards the idea of
formal marriage, it only takes a moment's reflection on contemporary social
arrangements to see how attenuated that bow has become. The popular language
by which couples describe themselves -“partners”, “chums”, “roommates” or
“spouses”- confirms the small regulatory impact that the religious notion of
marriage now exerts. Today there is great variety in the types of conjugal
relationships between two adults: married heterosexual couples; unmarried
heterosexual couples, whether one or both have either never been married,
previously married or are still married to someone else; same-sex couples,
whether one or both of whom have been, or still are married to someone; and
polygamous households, regardless of formal marital status.
But this is not all. There are a wide range and variety of households that do not
involve conjugal relationships at all: a parent and adult child who live together;
two unmarried adult siblings of the same or opposite sex who live together; close
friends who have been housemates for years; mutual support households of
persons, one or both of whom is suffering from a physical or mental disability;
persons living together in institutions, long-term care facilities, nursing homes;
and so on.
In many, if not most, of these situations the people involved have
no hesitation in conceiving of themselves as a domestic unit.
However much governments may wish to control the types of relationships that
adults may form with each other, they have recently discovered their limited
capacity to do so. The precise character of a close personal adult relationship
between two people -whether solemnized by marriage or not, whether recognized
by a church, the state, a community, or a family- is made unique by them. In a
practical, day-to-day sense, the word marriage has become a self-defining or selfascriptive concept. The concept comprises all those couples who consider
themselves to be married, and all those who are considered as married by
others.[48]
IX. PROFESSION OF FAITH[49]
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Matthew 22: 37-40 – “Jesus said, ‘You must love the Lord your God with a
ll your heart, with all your soul and all your mind. This is the greatest and t
he first commandment. The second resembles it: you must love your neigh
bour as yourself. On these two commandments hang the whole Law, and th
e prophets also’”.
Being faithful goes well beyond adhering to empty doctrinal formulae.
A
critical legal pluralism is not concerned with propounding a core set of beliefs to
the person endeavouring to understand the law.[50] Rather, it assumes the task
of reminding those who profess that professions of faith begin with “credo” not
“cognito”.
Self-ascriptive concepts are an important part of the official law in a liberal
democracy.
Allowing people to fashion their own lives, their own
commitments, and their own families above and beyond what the state may
choose to recognize is a powerful recognition of individual autonomy and
responsibility.
Unfortunately, however, self-ascriptive concepts are not always
terribly helpful in cases where governments seek to organise social policy through
law.
There are two reasons why.
On the one hand, self-ascriptive concepts are culturally defined.
There is a
cultural meaning -more to the point, there are cultural meanings- to the concept
that co-exist with whatever meaning or meanings the law seeks to impose. Since
the law uses concepts and definitions as a way of announcing and framing rights
and obligations, in these cases it constantly runs up against cultural practices that
push on the limits of legal meaning. On the other hand, self-ascriptive concepts,
being culturally rooted, often are not wielded to contest existing distributions of
social power. Since one of the usual objects of social policy is to overcome gross
disparities in power and to ensure that relationships have a strong dynamic of
mutuality and equality, the law normally uses its concepts to identify a factual
situation for which it imposes certain obligatory consequences.
No matter how broadly a concept is defined by law, if the status it confers
depends only on self-ascription, many of those intended to be the beneficiaries of
the status will be excluded.
Suppose that the law were amended to provide
that persons of the same sex could get married, and that were they to do so, the
full panoply of rights and responsibilities currently attaching to the status of
marriage would apply to the same sex-couple. This opening up of the concept of
marriage might well address many of the legal concerns now expressed by samesex couples.
But just as in the case of heterosexual couples, it would be of no
help to one of the partners in a common law same-sex relationship who wants to
get married, but who is unable to convince the other that they should do
so.
Nor, even more so, would it assist an adult involved in a close personal
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interdependent relationship seeking to formalize a status when the other party
refuses.
One’s faith must always be tested in the faith of others.[51]
X. PRAYERS OF THE FAITHFUL[52]
1 John 3:18 - “My children, our love is not to be just words or mere talk,
but something real and active”.
Adopting a critical legal pluralist perspective facilitates informed human
action.
Acknowledgement of plurality and uncertainty does not preclude
activity; it readies the soil for seeds of change. Take the example of determining
who should be the appropriate beneficiaries of diverse State social
policies.
Over the past fifty years, a chasm has opened between the traditional
socio-cultural-religious concept of marriage and the panoply of personal
relationships ideally to be targeted by State social policy.
This disjuncture confronts States with deciding whether a response is warranted.
They might, for example, decide that since the point of law is to be normative,
the appropriate response is simply to police more effectively the forms of close
personal relationships between adults. That is, States may insist of the primacy of
law over fact. Or, they might choose the alternative route for bridging the gap –
accepting the primacy of fact over law. As a rule, European States have taken the
latter approach, adopting one of two predictable legal responses in doing so.
The first reflex is to extend the concept of marriage by analogy.
Many
legislatures have been responsive to the argument that other non-marriage
relationships should be analogized to marriage for purposes of identifying who
should be eligible to receive a given benefit. During World War II they often
provided that most “common law” spouses of soldiers killed on active duty
would be able to claim a military widows’ pension under the same conditions as
legally married widows of soldiers killed on active service.
Over the years this
type of extension of the definition of marriage by analogy has become a frequent
practice.[53] Yet, because these extensions have always been an ad
hoc response to particular situations where the appropriateness of the extension
has been almost unanimously agreed, they have never provoked a rethinking of
the policy bases of the benefit in question. Moreover, because the concept of
marriage remains the default register for identifying who should receive these
social benefits, there are clear limits on the kinds of relationships to which the
analogy can be extended:
no extended concept of the traditional socio-cultural
definition of marriage will ever reach two elderly siblings who have always lived
together in a non-conjugal relationship.[54]
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For these reasons, other legislatures have accepted the argument that the concept
of marriage should be explicitly expanded and redefined so as to remove from the
idea two elements upon which it has heretofore rested:
the notion of a
relationship between two persons of opposite sexes; and the notion of a
relationship that has as one of its potential outcomes, procreation. On this view,
marriage would be redefined so as to cover all manner of non-traditional stable,
adult relationships of dependence and interdependence.
These two responses have, of course, provoked consternation among policymakers and confusion verging on a crisis among those charged with trying to draft
legislation. As governments recognize the pitfalls of using socio-cultural concepts
to ground the legal definitions through which social policies are advanced they
are compelled to grapple with figuring out the best ways to express who should be
entitled to claim the benefit of these policies. In a modern socio-demographically
diverse society, where the life projects of citizens can be multiple and highly
different one from the other, legal definitions grounded in the moral-religious
traditions of a particular group are no longer a sound basis for deciding legal
policy. In effect, whatever symbolic victory traditional marriage appears to enjoy
by its continued presence on the statute books is unsustainable in the long term if
the concept cannot reach a range of relationships of the same order as those it
does embrace.[55]
XI. THE RITE OF MARRIAGE[56]
Mark 10: 8-10 - “But from the beginning of creation God made them male
and female. This is why a man must leave father and mother and the two
become one body. They are no longer two, therefore, but one body. So the
n, what God has united, man must not divide”.
1.

Statement of intentions[57]

The bond between state law and the concept of marriage is, in a secular society,
an unholy union crying out for annulment or divorce.
In contemporary debate
the relationship is presented as one of conflicting supremacies.[58] For some,
marriage has always been a religious institution and that “deeply held cultural
traditions and religious belief in the sanctity of marriage as a union of one man
and one woman” would be betrayed should the State disjoin the two. For others,
the two ought never to have been conjoined and the State today is merely
claiming ground it always controlled but never possessed.[59] Both mistake the
issue. While the State in Europe could exist perfectly well without itself defining
the concept of marriage until the 19th century -deferring that question to
religious bodies- such an option is no longer possible in the 21st? The denial of
internormative effect is not an option because there is neither one religious or
cultural perspective nor a single secular perspective. To reconcile diverse and
competing secular interests in a democratic society requires first the recognition
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of diversity within religious and cultural traditions themselves.
2.

Expression of consent[60]

Some would argue that whatever its sectarian origins, legal marriage now
performs an important function as a secular institution; namely, it permits people
the opportunity publicly to affirm their commitment to each other. To banish
marriage from the legal landscape would create a void in society that religion
either no longer can or should fill. However, the mere fact of legal solemnization
says nothing of a relationship’s duration, intensity or scope. Indeed, there is no
necessary correlation between the legal concept of marriage and the fact of
economic and psychological integration or even evidence of cohabitation. Far
from signifying the presence of the traditional Christian wedding vows, the legal
concept of marriage is more likely to evoke the image of a shaky institution laden
with a legacy of patriarchy and chauvinism.
No-fault divorce mechanisms and
the absence of a limit on the number of times one can remarry provided the
previous marriage has been legally dissolved results in civil marriage being a very
weak symbol of mutual devotion.[61]
3.

Blessing and exchange of rings[62]

What is more, religious ceremonies do not offer the only alternative to people
wishing to express publicly their commitment to a relationship. A wide variety of
media and expressive forms are possible for this action. Why should it matter
whether “society” acknowledges this relationship at all? Besides, as it stands, does
the place of marriage in the State law rubric actually lead to anything more being
conferred on couples than certain social and economic benefits? Those who have
engaged in the long struggle for equal recognition of same-sex partnerships may
answer that it does. If anything the symbolic significance of the legal concept of
marriage is its privileging of heterosexual monogamous relationships over
homosexual ones. Maintaining the concept of marriage in law in order to expand
its definitional boundaries to include same-sex couples, some would argue, is
important for affirming the equal rights of gays and lesbians.
4.

Signing of the registry and certificates

Another question is if the law is to distribute benefits based on concepts of
relationship status, is not some form of legal certification necessary to
recognize the relationships that qualify?
In effect, some argue, since
elimination of the concept of marriage would just lead to its reincarnation under
another name, why bother? The purpose of state withdrawal from the marriage
business is to see that people in certain relationships of dependence and
interdependence gain access to the large number of benefits currently being
reductively funneled through the legal concept of marriage. A critical legal
pluralist approach to the question of how the State may reinforce close personal
relationships in their fulfillment of peoples’ social and psychological needs
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requires paying attention to legal norms, institutions and methodology beyond
those appearing in manifest form. Changing law’s expressive forms means
deferring to the wildly heterogeneous character of social life, and being
resourceful in creating legal artefacts that recognize and engage with this
heterogeneity.
XII. LITURGY OF THE EUCHARIST[63]
Luke 22: 4 - “Then [Jesus] took some bread and when he had given thank
s, broke it and gave it to them saying, ‘This is my body which will be given f
or you; do this as a memorial of me’. He did the same with the cup after su
pper and said, ‘This cup is the new covenant in my blood which will be pou
red out for you’ ”.
1.

Presentation of the gifts[64]
Matthew 25: 29 – “For everyone who has will be given more, and he will hav
e abundance. Whoever does not have, even what he has will be taken from
him”.

There are two conceptions of law that may inform understanding of every one of
its institutions. Law may be conceived of as a mere instrument of social control
and made up of a series of commands directing human beings in their life projects
and actions. Or it may be seen as a mechanism of interaction and empowerment
that works by providing guidelines for self-directed human behaviour.[65]
The first conception rests on a rather pessimistic view of human nature. Because
most people are not usually inclined to act fairly and responsibly towards each
other, the directing hand of law, preferably official law in the form of statutes
enforced by the governmental agencies and the police, is needed to organize
people's lives. Law's role is to set out precisely not only what must be done, but
how it must be done, and when. This idea of law leads to a quite specific model
for the way in which legislation should be written. It treats laws as if they were
the top-down orders of a business manager or the commands of an army general.
The only concern of legislatures should be to draft a statute that is the most
effective mechanism for issuing, transmitting and enforcing orders intended to
regulate behaviour. Their purpose is to specify exactly what people can and
cannot do, and to empower officials to ensure compliance.[66]
People who cleave to the second view usually have a more optimistic view of
human nature. They believe that people really do have the capacity to live
responsibly and with due regard for the interests of others. For them, fairness and
reciprocity generally characterize social interaction. People only need to be
reminded of their obligations and of the variety of ways in which to fulfil them.
Official law directly comes into play only at the margins of everyday activity, in
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those few cases when people behave irresponsibly. On this view, since most social
practices and values reflect the aspirations of a liberal-democratic society,
successful law depends only on enacting rules that are largely in harmony with
these practices and values. The role of law is to help people to recognize the
duties they have to each other, to encourage them to fulfil those duties, and to
give them legal techniques and devices for doing so.[67]
The gift of law is its capacity to accomplish both purposes together - to celebrate
our potentialities as human beings while recognizing our frequent
shortcomings.[68] A critical legal pluralism takes such a view and avoids framing
law dogmatically.[69]
2.

The eucharistic blessing[70]
John 8: 1-11 - “Let he who is without sin cast the first stone.”

If the law of marriage is fundamentally a law about human relationships, this
requires a recasting of basic orientations. On the one hand, it suggests that
procreation is only one feature of close personal adult relationships. On the other
hand, it also suggests that conjugality – the sanctification of sexual desire is no
longer a central element of close personal relationships. The policy centrepiece is
to nurture the physical, emotional, psychological and economic security of
persons in stable, nurturing, adult relationships of dependence and
interdependence.
How then, may such relationships be blessed? How might a
legislature rewrite its various laws relating to pensions, tax, insurance, or whatever,
so that the criterion for eligibility would relate to purposes of, and substantive
facts about, the relationship -its length and character, for example- rather than to
the precise marital status of the persons in it?
Since at least Roman times European private law and the law carried over to
former European colonies have been grounded in an approach to legal definitions
that lawyers usually call “legal formalism”. This means that fundamental legal
concepts have been defined in one of two ways.
Some are defined by reference
to something in the material world - physical persons, land, objects;
others,
that do not relate to a thing, but rather a status or an activity -a sale, a lease,
heirshiphave been defined by deducing their “true characteristics or their
essential nature”. Nonetheless, where a legal concept defined by its “essential
characteristics” is grounded in socio-cultural reference points such as custom,
tradition, religion, morality or ideology, analogical extensions can cause
significant debate. This is particularly the case when they are fictitiously or even
analogically extended by law well beyond the definitional limits provided by these
other socio-cultural reference points. Enter functionalism.
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From Form to Function

Only rarely have everyday legal concepts initially been defined by asking what
purpose they serve. Today functionalism is becoming an increasingly common
recourse, because a purposive approach allows more room for interpreting social
facts and developing organizing frameworks than a neo-conceptualist or rightsbased approach to legal change.
But functionalism is not without its pitfalls.
Years ago Hannah Arendt signaled the pervading tendency, particularly within
the social sciences, of the “almost universal functionalization of all concepts and
ideas”.[71] Just because two things perform the same function, does not mean
they are the same thing. “It is as though I had the right to call the heel of my shoe
a hammer because I, like most women, use it to drive nails into the wall”.
Distinctions matter.
Indeed, the purported “function” that unites disparate
phenomena is itself a conceptual construction. Yet the plausibility of
functionalism obscures its own contingency.
This said, in order for a legal pluralism to be hypothetically normative and not
merely observational it is necessary to adopt some interpretive approach.
What drives a critical legal pluralist approach to law is the acknowledgement
that even if a functionalist approach involves the evaluation of purposes with no
pre-determined ideological attachments, as interpretation it is not neutral. For a
critical legal pluralism, functional equivalence must be found in a separate inquiry
about the justness and justice of any particular claim to equality or equivalence.
Functionality is an approach, not an outcome.
Our construction of social fact depends on our interpretive purposes. Because we
are not all knowing, one of our purposes must be to keep our eyes and ears open
to the potential plurality of conceptual tensions resulting from the act of
interpreting social data. This admission is the key to employing a functionalist
approach to examining legal concepts in general, and the concept of marriage in
particular. The acknowledgement enables us to situate legal pluralism as legal
theory:
it presupposes that certain questions must be addressed; it is relatively
catholic about the ideological foundations of normative systems; it acknowledges
the contingency of notions such as “efficacy”; and it accepts that its descriptions
will always be works of imagination, no matter how much they are informed by
empirical enquiry.
4.

From function to symbol

We propose reforming the law in light of these concerns. To be effective law
reform must capture the loyalty and fidelity of citizens to the implicit values
being advanced. The symbolic aspect of normativity, the message that a particular
means of conceiving of rules gives to citizens is as important as any instrumental
measure.
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As Jean Hampton notes law possess a significant expressive force, symbolizing a
community's sense of values, what she call its “political personality”.[72] The use
of concepts that have a deep social meaning in order to achieve policies that have
no necessary connection with the concept actually comes to change the essential
characteristics of the concept, often in a way that conflicts with the
understanding of the diverse non-state normative communities where it had its
origins. It is time to stop thinking about the true definition of marriage and start
thinking about how to identify the true scope of legitimate state interests in
structuring and nurturing healthy adult relationships of dependence and
interdependence that serve the interests of those who are involved in such
relationships. The symbolic value of law that reflects this reordering in priorities
expresses a political personality more attuned to the needs of human beings.
Almost all the social policies that are now made parasitic on the concept of
marriage can be seen actually to depend on legislative assessments of the intensity
of
dependence
and
interdependence
and
nurture
within
a
relationship.
Thinking through what public policies we wish to pursue as a
society, given the evident plurality of domestic situations that seem to cry out for
some response is, obviously, a delicate and difficult task.
XIII. THE LORD’S PRAYER[73]
Matthew 6:9-13 - “So you should pray like this: Our Father in heaven, may
your name be held holy, your kingdom come, your will be done, on earth a
s in heaven. Give us today our daily bread. And forgive us our debts, as we
have forgiven those who are in debt to us. And do not put us to the test, b
ut save us from the evil one”.
The prayer for sustenance and purification is a recurrent, unceasing one in law.
We need to believe that what we do has intrinsic meaning and we need
reassurance that we can commit ourselves to finding and acting on that meaning.
Remembering our debts reminds us to forgive our debtors. There is no fixed
geography of temptation. Evil is in our failure to acknowledge the other, in our
treatment of the Samaritan as unworthy of our regard.
XIV. THE NUPTIAL BLESSING[74]
Luke 10: 30-37 - Jesus answered, "A certain man was going down from Je
rusalem to Jericho, and he fell among robbers, who both stripped him and
beat him, and departed, leaving him half dead […]. By chance a certain Sam
aritan, as he traveled, came where he was. When he saw him, he was moved
with compassion, came to him, and bound up his wounds, pouring on oil a
nd wine. He set him on his own animal, and brought him to an inn, and too
k care of him […]. Now which of these do you think seemed to be a neighb
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or to him who fell among the robbers?".
How important is the contemporary religious conception of marriage to deciding
which close personal adult relationships are worthy of legal regard? This question
begs for an answer that can only be given by questioning the rationale for current
substantive restrictions on who may marry. In principle, there are six
preconditions to marriage that are generally found in European and European
derived law. Intending spouses: (1) must have reached the minimum aged to
consent to marriage; (2) must have legal capacity to express that consent; (3) must
not be too closely related to each other by consanguinity or alliance; (4) must not
be lawfully married to someone else; (5) must be one of only two persons
proposing to marry; and (6) must be of the opposite sex.
Today, each of these restrictions is subject to significant political contestation
and is, to a greater or lesser extent, under reconsideration.
Some feel that there should be no difference between consent or capacity in
marriage and consent or capacity to contract generally, or even that individual
consent should be dispensed with. By contrast, others feel that consent is not
enough – not just arranged marriages, but also March-December and DecemberMarch marriages (so-called intergenerational marriages) should not be
permitted.
Again, some feel that the rules of consanguinity are too restrictive and that
biology has disproved the “gene-pool” rationale for them. In any event, not all
marriages are conjugal and not all conjugal marriages produce children.
Conversely, some feel that these restrictions are too narrowly drawn and should
be expanded to include relationships of alliance such as brother-in-law, sister-inlaw, non-consanguineous nieces and nephews, and so on.
Still again, there are those who think the bigamy prohibition is anachronistic.
Why cannot those who are married set up more than one marriage household?
They point to the fact that support payments between ex spouses produce this
effect as an economic matter anyway. By contrast, there are those who see it as
too narrowly drawn. Most often this viewpoint is expressed in the idea that
married couples should not be permitted to divorce.
The fourth requirement is also a point of friction. On the one hand, many
religious traditions do permit polygamy and polyandry today. As secular States
become more culturally diverse, why should they not do likewise? On the other
hand, some feel that there is no difference between true polyandry and true
polygamy and serial polyandry and serial polygamy. There must be a limit on the
number of times people can marry.
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Finally, there are many who believe that same-sex couples should be permitted to
marry under exactly the same conditions as opposite-sex couples. Conversely,
there are those who believe so strongly in the opposite sex requirement that they
would prohibit marriage even between opposite sex couples when one or the
other is trans-gendered.
XV. THE RITE OF PEACE[75]
Revelation 19:7-9 - “And I seemed to hear the voices of a huge crowd, like
the sound of the ocean or the great roll of thunder answering, ‘Alleluia! Th
e reign of the Lord our God Almighty has begun; let us be glad and joyful a
nd give praise to God because this is the time for the marriage of the Lam
b. His bride is ready, and she has been able to dress herself in dazzling whit
e linen, because her linen is made of good deeds of the saints’. The angel sai
d: ‘Write this: Happy are those who are invited to the wedding feast of the
Lamb’”.
In the current “preconditions” to marriage lie a number of lessons for the design
of social institutions.[76] Many are central to the critical legal pluralism
imaginary of law. For example, none of these preconditions are naturally given; all
are the result of socio-cultural-religious judgements – judgements that are
grounded in time and space and that are typically contested even within relatively
homogenous communities. Moreover, the fact that these judgements are
contested means that they are important to how people conceive who they other;
definitions that are not important in this way -such as, what is a security
interest?- are usually dealt with pragmatically.[77]
Still again, the various
requirements are not inextricably linked; it is possible to permit arranged
marriages between those too young to consent without permitting same-sex
marriages or vice versa, or to permit consanguineous marriages without
permitting polygamy and polyandry, or vice versa. Fourth, their connection
today to any other social policies that the State is pursuing is at best indirect;
while at one point they may have been developed because the State was trying to
reinforce a particular religious vision for society, this is frequently no longer an
explicit policy.[78]
These lessons are only slowly percolating into legal policy. For example, people
are now asking whether it is appropriate for legislatures to reconsider their use of
definitions grounded in moral-religious ideals when they have available other ways
of identifying the beneficiaries of social policies. In the 1970s, the legislative
abolition of filiative distinctions between legitimate and illegitimate children,
between legitimated and illegitimate children, and between adulterine and
incestuous children is an example where social practice and government policy
aimed at ensuring the “best interest of children” overtook religious precept.
Should legislatures today abandon this type of legal definitions as the mechanism
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by which to advance social policies designed to ensure the physical, economic,
emotional and psychological security of adults living together? To put the matter
slightly differently, it is now the case that we are capable of imagining marriage
not as the reference point for social policies that transcend its boundaries but
simply as a status relationship that has no purpose other than its own symbolic
expression of commitment.[79]
Imagining the certification of close personal relationships between adults as a
purely instrumental act that is no different from the process of obtaining a
permit to drive an automobile misses the important symbolic function of sociocultural-religious concepts. Even were it possible to pursue social policies by
defining entitlement by reference to the policy being promoted, rather than by
reference to traditional socio-cultural definitions, it is not clear that this would
change the contours of much contemporary policy debate. It is true, of course,
that in so far as the issues of physical, emotional, psychological and economic
security are concerned, the policy question could then be seen as no longer
involving an attempt to determine the “true definition” of marriage.
And yet, the metaphorical use of marriage has largely transcended both its
religious and even its conjugal referents. People are said to be “married to their
jobs”, or “wedded to a particular course of conduct”. What the term marriage in
everyday life implies is intensity, a status and a sense of commitment. Is it
necessarily inappropriate to characterize the bond between two sisters who have
always lived together, or between a father and a son who have kept a common
household as a marriage? A legal pluralistic peace allows for a non-totalizing
catholicity. The paradox of a critical legal pluralism eclipses a tolerant
totalitarianism because it allows us to see in our differences (not through them)
our solidarity. The act of the rebel is, in this light, an individual but not a selfish
act.[80]
XVI. COMMUNION[81]
1 John 3:18-24 - “God is greater than our conscience and he knows everyth
ing. My dear people, if we cannot be condemned by our own conscience, w
e need not be afraid in God’s presence”.
Despite the multitude of close personal adult relationships excluded from the
orthodox legal definition of marriage, debate has primarily focused on same-sex
conjugal unions alone.
The social, economic and political responses have been
several, highlighting the fact that even abstractly cast rules nonetheless privilege
one conception of identity over numerous other conceptions. In the normative
lives of those engaged with gay and lesbian communities the intendments of
marriage may differ from the intendments presumed by insurance companies,
employers and pension funds. In the normative universe of bridge clubs to which
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co-habiting sisters belong, the intendments of the relationship may have little to
do with any legislative regime proclaimed by the State. What is important to
consider in assessing responses to claims for recognition by those committed to a
close personal adult relationship is the way they frame their claims, and the
reaction of other similarly situated couples to these claims.
Given that the most pressing claims for recognition over the past two decades
have originated in the gay and lesbian communities the issue can be best
examined by considering the way in which policy responses from the State might
be framed, and the positions taken by diverse same-sex couples themselves to
those possible responses. There are about a half-dozen commonly mooted
positions offered in response to the claim for the recognition of same-sex
unions.
Some would maintain the legislative status quo with no accommodation even
of a “registered partnership” alternative for same-sex couples. This has been, and
continues to be in most States with western European legal traditions, the
approach of the past twenty decades.[82]
Others see the creation of a “registered partnership” alternative in parallel to
marriage is the only available status for same-sex couples. Some proposals to
establish “registered domestic partnerships” or “pactes de solidarité civile” are of
this nature.[83]
Still others believe that the creation of a “registered partnership” alternative for
everyone, including heterosexual couples, same-sex couples and other adults in
non-conjugal but high-affect relationships of dependence and interdependence,
with marriage as traditionally conceived preserved as an additional option for
heterosexual conjugal relationships would be optimal.[84]
A fourth position is to redefine marriage so as to overcome certain prohibitions,
notably by including same-sex couples. Presently, there are two areas where
there exists a significant call to do so - the recognition of same-sex marriages and
the recognition of polygamy and polyandry. It is not inconceivable, however, that
because marriage remains the “preferred symbolic status marker” for close
personal relationships there will soon be claims to remove consanguinity
prohibitions such that parent-child and sibling partners (whether opposite sex or
same-sex) can marry.
And finally, some would argue for the creation of a “registered partnership”
regime open to all and the withdrawal of the State from the business of
recognizing or legitimating marriage. Were such an option to be taken, the
State would simply eliminate the concept of marriage from the statute book
without replacing it with any other concept. All legal policies now made
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contingent upon marriage, or analogies to it, would be pursued by reference to
concepts directed specifically to the pursuit of those policies.
As a matter of antidiscrimination law, the fourth and fifth options would
necessarily pass constitutional muster. As a matter of broad social consensus the
first and second options seem to have broadest support. As a matter of social
psychology, and the idea of State recognition of symbols of social solidarity, the
third and fourth are most plausible. As a matter of reconciling competing
interests in a multicultural, diverse society, where the life projects of citizens are
displaying an enormous diversity the fifth may be the preferred option.
The last argument is most attractive to a legal pluralist perspective concerned
with the objective of respecting the agency of those claiming particular sexualorientation identities.
Pluralists would not, that is, assume that within the
same-sex community there is an essential identity that can be legally captured by
a single regulatory regime tailor-made for the purpose.[85]
The character of the pluralist position can best be seen by looking at the various
ways in which people who claim a particular identity within the gay-lesbianbisexual-transgendered communities conceive the appropriate policy response.
The different identity-positions that have been argued to date can be grouped
into four main archetypes.
Some persons in same-sex relationships feel that their relationship is legally or
morally incomplete unless it is certified by the State as marriage. This position
imagines that non-State normative recognition -by a dissentient church for
example, or by a community, an employer, or neighbours- is insufficient, even if
that recognition is branded as a marriage.
A response to the claim to be
included in the form of public recognition by the State is required.
By contrast, some do not feel the need to formalize their relationship for reasons
of moral or legal completeness, but support same-sex marriage because the
current configuration of government policies provides certain desired benefits to
married couples. Of course, the instrumental position could be accommodated
either by opening up marriage to same-sex couples, or by a registered partnership
regime for same-sex couples attributing the same social and legal benefits, or by
the State withdrawing from the marriage business, and creating a universallyaccessible regime of registered partnerships. This position again looks to the
State, but in requiring no particular response beyond not differentiating types of
status relationships is more consistent with the anti-prescriptivist logic of legal
pluralism.
Some feel that the life-style and ethic of same-sex relationships are such as to
contest normality and that permitting same-sex marriage will destroy the
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distinctiveness of same-sex relationships and turn them into a mere reflection of
heterosexual marriage with its attendant pathologies. Indeed, there are many who
consider marriage to be an inherently heterosexual institution incapable of
reforming itself. They fear that many same-sex couples will be unable to resist the
normalizing pattern. Here, of course, one falls on the horns of a dilemma. The
claim for resistance to recognition is a strong legal pluralist claim, but the
accompanying claim to State-mandated exclusion is grounded in the conception
of law as social control characteristic of legal orthodoxy.
Finally, some feel that while the third perspective has merit, the most radical
opposition to any normality is the abnegation of a possibility. They seek to
maintain State recognition of marriage, to make same-sex marriage a possibility,
to make registered unions a possibility, and let both heterosexual and same-sex
couples choose what forms of recognition, non-recognition or mis-recognition
they desire.
In such a positioning one sees the four claims of external legal
pluralism -pluralism, polycentricity, interactionalism and anti-prescriptivismconjoin to open up law’s domain (law’s sites); one also sees a reflection of internal
legal pluralism in the rejection of institutionalization and formalization as litmus
tests for identifying legal rules (law’s modes).
Who, then, owns the concept of marriage? For the legal pluralist the answer must
be – everybody, individually and collectively. The preferred alternative would be
to allow two (perhaps even more than two) people involved in a high-affect
relationships of dependence and interdependence to themselves decide how to
express their particular identities. By de-coupling the legal framework currently
glued together by the concept of marriage from the moral framework currently
glued together by religious orthodoxy, each competing normative order would
signal its commitment to facilitating the full richness of a plurality of individual
identities.[86]
XVII.

FINAL BLESSING[87]

In the name of the Father, Son and Holy Spirit
In discussing a critical legal pluralism -its recognition of the inherent
heterogeneity, flux and dissonance in the normative lives of human agents, the
multiple trajectories of internormativity, and the fundamentally interactional
nature of law itself- we have been advancing a view of the place of human beings
in constituting their social and legal reality. We have framed inquiry through an
examination of how the law of political States currently conceives close personal
adult relationships. The success of any normative regime, including that of the
State, depends on it engaging with and being understood by those to whom it is
intended to speak. This means not just politicians, the legal professions, and the
principal lobby groups that can influence legislatures; it means, above all, the
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public. A critical legal pluralism invites us to think about law in new ways, by
emphasizing law as an endeavour to symbolize the way we live in the
world.
The consequences for us may ultimately be that we decide to live in the
world differently.
Consistently with critical legal pluralist methodology, we organize this inquiry
around (and in counterpoint to) an explicit and formal normative regime - the
liturgical form of the Roman Catholic wedding mass. This ceremony formally
concludes in the same way it begins with the congregation making the sign of the
cross. This action constitutes both a profession of faith in the central Christian
doctrine of the Trinity and a familiar ritual for regular mass-goers.
Indeed, the
Roman Catholic wedding ceremony diverges very little from the standard format
of the ordinary mass.[88] Laden with all the traditional dogma, symbols and
rituals of Roman Catholic religious practice, the celebration of the sacrament of
marriage signals an avowal and expression of Roman Catholic belief. While some
couples may really only be testifying to a fondness for the photogenic quality of
the religious aesthetic, theoretically at least, by marrying in the church each
intending spouse expresses a willingness to situate the relationship within the
normative domain of that religious institution. However, to say that there is only
one normative realm within Roman Catholicism and merely a single set of norms
would be a denial of the lived experience of many married Catholic couples. More
than that, it would be to deny the role the believer plays in constituting his or her
own faith.
Reconciling the values, principles and canons of one’s religion with other sources
of knowledge and experience is the challenge that confronts every Catholic,
married or not, for “a human being must always obey the certain judgment of his
conscience. As much as the Magisterium of the Roman Catholic Church
presents an official interpretation of the tenets of the faith in the form of
the Catechism and other canonical documents, ultimately it is individual
followers of Roman Catholicism themselves who decide how to live out their
faith.[89]
Faith without good works might be dead,[90] but without the faithful, the very
conception of faith is unachievable. Faith like law lives in people. A critical legal
pluralism rests on this dialogue of action and aspiration. After all, in a legal
pluralist cosmology, eschatological questions are always present because they can
themselves never be finally decided.

XVIII.

RECESSIONAL HYMN[91]

From so much loving and journeying, books emerge.
And if they don’t contain kisses or landscapes,
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if they don’t contain a man with his hands full,
if they don’t contain a woman in every drop ,
hunger, desire, anger, roads,
they are no use as a shield or as a bell:
they have no eyes, and won’t be able to open them,
they have the sound of dead precepts.
I loved the entangling of genitals,
and out of blood and love I carried my poems.
In hard earth I brought a rose to flower,
fought over by fire and dew.
That’s how I could keep on singing.[92]
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